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Certifying Questions to the
Florida Supreme Court: What’s So Important?

Before you draft

that motion for

certification, you

may want to

consider your

chances of having

such a question

certified.

by Raoul G. Cantero III

S

Appellate Law

o you receive the decision in
the mail, and the only laud-
able thing about the opinion
is that one was written. You

scour the opinion for some rule of
law, some fact that the panel over-
looked. You find none. You then re-
view the opinion again, this time
trying to identify some basis for con-
flict with another district court of
appeal. You come up empty. Once
again, the panel outsmarted you.
The opinion pretermits any possible
avenue for further review. But sud-
denly a grin creeps over your face,
and you sit there looking like the
Grinch just before Christmas. This
case, of course, presents an issue of
great public importance!

The Florida Supreme Court pos-
sesses discretionary jurisdiction
over cases that “pass upon a ques-
tion certified to be of great public
importance.”1 But what questions
are of “great public importance”?
The answer is elusive.

Before you draft that motion for
certification, you may want to con-
sider your chances of having such a
question certified. Discerning a
court’s reasons for certifying a ques-
tion as one of great public impor-
tance is not easy. Most opinions do
not discuss the reasoning behind
the certification; much less do they
discuss their reasons for denying it.
Some cases, however, do offer a
glimpse into the reasoning process.
This article discusses some of the
major reasons courts have articu-
lated for certifying a question of
great public importance. It is de-
signed not as a scientific survey, but
as a means to help lawyers better

estimate whether their cases
present certifiable questions.

One apparent requirement for
certification is that the answer to
the question will benefit more par-
ties than simply the present liti-
gants.2 A mere conviction that the
Florida Supreme Court should hear
the case will not suffice.3 As one
judge heatedly put it, “It will sim-
ply not do to say that an issue is of
‘great public importance’ just be-
cause, for reasons which may be
worthy but are not reflected in the
constitution, it is thought that the
Supreme Court should hear the
case. The end does not justify the
means even in questions of appel-
late review.”4 Other judges have
chastised a majority opinion for cer-
tifying unimportant issues: “If the

majority members of this court are
interested in revising [the statute],
then they should contact their leg-
islative representatives rather than
send a bogus issue to the Florida
Supreme Court.”5 Still other judges
have argued that some issues are
too important for certification and
should be left to the legislature.6

It also seems self-evident that an
issue of “great public importance”
must mean importance throughout
the state, not just in a single geo-
graphic area.7 Courts of appeal can
always hear or rehear cases en banc
that are of “exceptional impor-
tance.” It would seem, therefore,
that issues which arguably may be
of “great public importance,” but
nevertheless are limited in their
reach to the jurisdiction of a par-
ticular appellate district, are more
appropriate for en banc consider-
ation by that district court than for
certification to the Florida Supreme
Court.

One thing is clear, however: Un-
der the rule as amended in 1980,
the issue need not be of great pub-
lic interest, but only of great public
importance.8 The distinction is de-
ceptively crucial. The rule formerly
allowed review of questions certi-
fied to be of “great public interest,”
but was changed in 1980 out of rec-
ognition that some legal issues may
have “great public importance” but
may not be sufficiently known to
generate “great public interest.”9

Important Issues with
Far-reaching Consequences

One common reason for certifica-
tion is that the question involved
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may have far-reaching conse-
quences. This, of course, begs the
question of what issues have “far-
reaching consequences.” In some
cases, the consequences are quite
obvious. For example, in Smith v.
State, 497 So. 2d 910 (Fla. 3d DCA
1986), the issue was whether the
trial court’s standard instruction
concerning the burden of proof on
the insanity defense, which the Su-
preme Court subsequently held re-
versible error, constituted funda-
mental error. The court of appeal
certified the question because of the
“far-reaching possible conse-
quences” of a holding that would
expose many previously final crimi-
nal convictions to collateral attack.10

Other examples offer further
guidance. In one case, the court cer-
tified the question because the is-
sue could “potentially affect[] thou-
sands of mortgages in the state.”11

Another court, in certifying a ques-
tion involving a county’s challenge
to the constitutionality of a statute,
“[r]ecogniz[ed] the impact of
Florida’s Growth Management Act
upon county governments and the
state.”12 Yet another “recognize[d]
the ever increasing need for new
school facilities caused by the rapid
development in this state and the
budgetary problems faced by school
boards throughout the state . . . .”13

Other cases present similar specific
questions with important statewide
consequences.14

Some courts are more vague in
certifying questions on this ground,
stating that they do so because the
court could “foresee the potentially
broad ramifications of this issue . . .
.”15 Exactly what issues have far-
reaching consequences, however,
can be a matter of debate.16

Cases of First Impression
Another popular basis for certifi-

cation is that the case presents an
issue of first impression. The
Florida Supreme Court has recog-
nized that the certification function
of the district courts of appeal “is
particularly applicable to decisions
. . . of first impression . . . .”17 De-
spite this statement, certification of
a decision because it is one of first

impression can be controversial. At
least one judge has objected to cer-
tification on this basis, arguing that
the court “should not and, indeed,
may not pass the buck to the Su-
preme Court merely because a par-
ticular case is difficult or one of first
impression.”18 Thus, that a case pre-
sents an issue of first impression in
this state would not in itself seem
to establish a question of great pub-
lic importance. One can think of
many esoteric questions, of no par-
ticular relevance in other cases, that
no Florida court has decided.

Some cases base the decision to
certify solely on this ground.19 Oth-
ers do not expressly certify on this
ground, but note that the case pre-
sents an issue of first impression,
and later certify the question with
no stated reason, thus implying that
at least a tacit basis for the certifi-
cation was that the issue was one of
first impression.20 Cases certifying
on this ground may also articulate
other bases for certification.21

Issues That
Arise Frequently

Another ground for certification is
that an issue has arisen frequently
or may arise frequently in the fu-
ture. Several courts have certified
questions on this ground.22 For ex-
ample, in Ordini v. Ordini, 701 So.
2d 663, 666 (Fla. 4th DCA 1997), the
court certified the question of
whether “income” for purposes of
child support includes gifts from
family members, certifying in part
because “the cases in which adult
children are regularly receiving as-
sistance from parents are probably
going to become more frequent, be-
cause the opportunity to earn and
save substantial sums is not the
same for this generation, as it was
for the last.” As with cases certify-
ing issues of first impression, how-
ever, cases certifying issues that
arise frequently also generally as-
sert other grounds as well.23 There-
fore, although the fact that an issue
arises frequently may constitute
some evidence that it is an issue of
great public importance, it may not
be enough, standing alone, to obtain
certification of a question.

Unclear Case Law
Another major reason for certify-

ing a question as one of great public
importance is unclear or confused
case law.24 For example, in Hastings
v. Demming, 682 So. 2d 1107 (Fla.
2d DCA 1996), the Second District
certified a question concerning ap-
peals from orders determining en-
titlement to workers’ compensation
immunity.25 The court noted the
“conflicting manner” in which
courts, even within the same dis-
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trict, had resolved the jurisdictional
problem associated with the rule.26

Also, in In re Estate of Tolin, 594 So.
2d 309 (Fla. 4th DCA 1992), the dis-
sent argued that the question con-
cerning the destruction of a will
should be certified because “[t]he
case law is unclear, one case hold-
ing that destruction of a carbon copy
is effective, and another case hold-
ing that destruction of a conformed
copy is not.”27 On rehearing, the
panel members agreed to certify the
question.28

Some cases have certified ques-
tions of great public importance even
though the court noted conflict with
another case.29 These cases do not
explain why certification was
granted on the basis of a question of
great public importance rather than
a conflict, which is another ground
for Florida Supreme Court jurisdic-
tion. Certification for either reason,
however, affords the Florida Su-
preme Court discretionary jurisdic-
tion, and the Supreme Court liber-
ally accepts jurisdiction over certified
questions regardless of the basis for
certification. The court certifying the
question may, however, want to
frame the issue in the Supreme
Court, and answer the question it-
self elsewhere in its opinion.30 More-
over, in a few cases where the Florida
Supreme Court has accepted (or re-
served a determination of) jurisdic-
tion based on certified conflict, upon
reviewing the case the court deter-
mined that in fact no conflict existed,
and therefore dismissed the appeal
for lack of jurisdiction.31 Certification
of a question avoids that risk.

Perhaps with this danger in mind,
some cases have certified questions
of great public importance where
conflict with other cases was debat-
able or only implied. This was most
apparent in Hillsborough County
Aviation Auth. v. Hillsborough
County Governmental Employees
Ass’n, 482 So. 2d 505, 509 (Fla. 2d
DCA 1986), in which the court em-
phasized that because the conflict
arose from dicta in one of the cases,
it did not certify a conflict. Instead,
the court certified a question of great
public importance.

Other cases have certified a ques-

tion when its decision might appear
to conflict with Florida Supreme
Court precedent.32 The possible rea-
son for such certification is that a
district court of appeal should never
issue an opinion conflicting with the
Florida Supreme Court,33 and there-
fore courts do not certify a conflict
with a Florida Supreme Court case.
Instead, courts certify a question. At
least one judge disagrees with this
use of the certification process, how-
ever, arguing that “it is one of our
basic functions to interpret, and by
that extend in proper situations,
cases decided by our Supreme
Court.”34 According to that judge, for
courts to certify questions regarding
interpretation of the Supreme
Court’s decisions “is to transfer our
duty in this regard.”35 As with other
bases for certification, some cases
seem to invoke a conflict in decisions
as an additional, but not the sole,
basis for certifying the question.36

Public Policy Issues
“The Florida Supreme Court is, of

course, the ultimate judicial
policymaker and perceiver.”37 There-
fore, courts often certify questions
when the answer depends less on
applying current law than on con-
siderations of public policy. For ex-
ample, in Brown v. City of Pinellas
Park, 557 So. 2d at 161, police were
involved in a high-speed chase of a
car that ran through a red light.
Eventually, 14 officers joined the

chase, running through several red
lights in the process. During the
chase, a squad car slammed into a
bystanding vehicle, killing the occu-
pants of both cars. Although the
court acknowledged the general
Florida law granting immunity to
law enforcement personnel involved
in high-speed chases, the court
thought the facts involved in that
case were much more egregious, and
the tragedy more avoidable, than
those involved in previous cases. In
certifying the question, the court
noted that “this case hinges basi-
cally upon a determination of pub-
lic policy as to which there may be
reasonably differing views.”38

Other courts have certified simi-
lar questions involving public policy
issues.39 In fact, at least one judge
has disagreed with a court’s failure
to certify a question where the is-
sue in the case, at least in the opin-
ion of the dissenting judge, was “a
policy question, not a purely legal
question, or even a fairness ques-
tion.”40 Some courts also certify
questions involving interpretation of
the legislature’s public policy.41

Old Precedent
Another basis for certification is

the reexamination of an issue as a
consequence of the passage of time.42

For example, in Taylor v. State, 401
So. 2d 812, 816 (Fla. 5th DCA 1981),
the court certified the question
whether attempted manslaughter is
a crime under Florida Statutes,
“[b]ecause the question has not been
directly addressed by the Supreme
Court in almost 50 years . . . .” Other
cases have certified a question “in
order to permit the Supreme Court
to revisit” an issue it has not ad-
dressed in some time.43

This basis for certification often
occurs in an expanding field of law
or where new technology argues for
a change in the law. In McMullin v.
State, 660 So. 2d 340 (Fla. 4th DCA
1995), the issue was the admissibil-
ity of expert testimony concerning
the reliability of eyewitness ac-
counts as a result of psychological
factors. The Florida Supreme Court
had decided the issue 12 years ear-
lier.44 The court recognized the bind-
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ing Florida law, but nevertheless
certified the issue because the
Florida Supreme Court might have
wanted to consider the decisions
rendered and studies conducted in
the intervening years.45 The dissent-
ing opinion argued, however, that
the passage of time alone should
never be enough for certification.46

Whether conditions have
changed since the Florida Supreme
Court’s last pronouncement can be
hotly disputed. In Fisel v. Wynns,
650 So. 2d 46, 52 (Fla. 5th DCA
1994), the court agreed to certify
the question whether changing con-
ditions in Florida in the last 21
years had altered the public policy
“so that a livestock owner may now
be liable for injuries resulting when
the owner’s livestock wanders
through an open gate, and the rea-
son the gate is open is unknown.”47

The dissent protested that “[t]here
is nothing in the record before us
in this case to suggest a ‘change in
conditions in Florida’ since 1973 in
regard to the liability of livestock
owners . . . .”48

This basis for certification raises
the question of how much time
should lapse before a court of appeal
asks the Florida Supreme Court to
reconsider its own precedent. Some
cases suggest the passage of time
need not be great for the issue to be
revisited if the issue is important
enough. For example, in Young v. St.

Vincent’s Med. Ctr., Inc., 653 So. 2d
at 499, the First District Court of
Appeal certified a question even
though the Florida Supreme Court
had decided the question only 15
years earlier.49 The issue, however,
was whether the Florida Wrongful
Death Act50 permitted recovery on
behalf of stillborn children who died
as a result of injuries received while
in the mother’s womb, which the
panel, in deference to the concurring
judge, thought was important
enough for the Florida Supreme
Court to reconsider.51 In McMullin,
the concurring judge seemed to be-
lieve the answer depended on the
issue to be considered, and noted, as
to the circumstances in that case,
that “the world of psychology and
the subject of eyewitness identifica-
tions has turned over several times
in that brief [12-year] span.”52

Other courts have certified ques-
tions of “great public importance”
when they believed that the Florida
Supreme Court should modify or
overrule its prior cases.53 Indeed, the
Florida Supreme Court itself has
invited courts of appeal to certify
questions on this basis in lieu of
deviating from binding precedent.54

Intervening Law
A related basis for certification is

the confusion generated when deci-
sions of the Florida Supreme Court
seem to implicitly overrule prior

cases from that court or from the
district courts of appeal. Courts of-
ten certify such questions to give the
Florida Supreme Court the oppor-
tunity to clarify the issue.55 These
cases are unclear on whether the
“great public importance” require-
ment was satisfied by the mere ex-
istence of an ambiguity or whether,
aside from the ambiguity, the ques-
tions were independently of “great
public importance.”56

Courts also certify questions when
intervening decisions of the U.S.
Supreme Court would seem to over-
rule a Florida Supreme Court case,
but the court of appeal is reluctant
to so hold on its own.57 Sometimes
intervening federal cases do not ex-
pressly overrule Florida law because
they are based on the interpretation
of a federal statute, but the court of
appeal certifies the question anyway
to give the Florida Supreme Court
the opportunity to interpret a simi-
lar Florida statute in light of the
new federal case.58 The same hap-
pens when the U.S. Supreme Court
overrules a case on which the
Florida Supreme Court relied in for-
mulating Florida law.59

Popular Areas
of Certification:
Discerning the Trends

Statistics showing which areas of
the law are most often certified can
also help in predicting which issues
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are more likely to receive favorable
consideration. For example, of the
questions certified in 1985, about 77
percent concerned procedural issues
and 23 percent substantive issues.
By far the greatest number of certi-
fications — 60 percent — occurred
in the area of criminal procedure.
Issues of constitutional law and
torts each were involved in 12 per-
cent of the certifications. No other
area of the law was involved to any
significant extent. By 1995, the per-
centage of tort questions certified
had increased to 25 percent, consti-
tutional questions remained about
the same at 10 percennt, and crimi-
nal law questions had decreased to
52 percent. One new area of the law
receiving a significant amount of
certifications was administrative
law (10 percent).

While percentages will change
from year to year, these rough sta-
tistics do show the courts’
predeliction for certifying questions
concerning criminal procedure, con-
stitutional law, and torts. Issues in
other areas of law have a substan-
tially diminished chance of achiev-
ing certification.

The practitioner also should keep
in mind that the chances that a
court will certify a question are quite
slim. From 1985 to 1995, the num-
ber of questions certified varied from
a low of 88 in 1988 to a high of 189
in 1991, while averaging about 127
certifications per year, or roughly 25
per district. This averages to about
two certified questions per month of
the roughly 3,000 cases per year
decided by the district courts of ap-
peal. Because the courts of appeal
often certify questions even without
a request, the number of motions for
certification granted is even less
than that. Moreover, since 1991 the
trend is toward a general reduction
in the number of questions certified.

Presenting a
Question to the Court

The appellate rules permit parties
to request certification.60 Some
courts have certified “the issue”
without delineating a specific ques-
tion.61 The better practice, however,
in view of the rule allowing certifi-

cations of questions of great public
importance, is for the court to articu-
late a specific question. Therefore,
counsel should assist the court when
requesting certification by submit-
ting a proposed question. Some-
times, only when the court reviews
the question will it realize the im-
portance of the matter.

Finally, practitioners should be
aware that a court’s certification of
a question does not automatically
establish Supreme Court jurisdic-
tion. The party who requested cer-
tification (most likely the
nonprevailing party on appeal)
must, pursuant to the appellate
rules, file a notice to invoke the dis-
cretionary jurisdiction of the Florida
Supreme Court within 30 days of
rendition of the court of appeal’s
decision, as the term rendition is
defined in the rules.62 Many certi-
fied questions have remained unan-
swered because counsel failed to re-
alize that getting the question
certified was only an important first
step to Supreme Court review, and
not the jurisdictional document it-
self. Where the court of appeal has
certified the question, however, the
party seeking review need not file a
jurisdictional brief in the Florida
Supreme Court, as is usually re-
quired in discretionary jurisdiction
cases, but can wait for the court to
accept (or reserve ruling on) juris-
diction and establish a briefing
schedule.

Conclusion
While the kinds of questions dis-

cussed do not establish to a scien-
tific certainty which questions are
likely to be certified, they do provide
some guidance to the practitioner in
discerning whether a particular is-
sue is likely to be certified, and al-
low a basis from which a practitio-
ner can argue for certification.

So you look over that opinion you
received once again, this time keep-
ing in mind some of the trends dis-
cussed in this article, and you scour
the pages for some important ques-
tion. You find no issue of far-reach-
ing consequences, no issue of first
impression, no issue repeatedly
coming before the court, no Supreme
Court precedent that has not been
revisited in the last 50 years, no
need for clarification of the law, and
no issues of public policy. To make
matters worse, the case is not about
criminal procedure, constitutional
law, or torts, but about the rule
against perpetuities. Now what do
you do? Well, there’s always that
motion for clarification . . . . ❑
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ognizing the statewide importance of our
decision and the significant impact it will
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(noting the “important social implica-
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393-94 (Fla. 1965).

18 See Caruana, 597 So. 2d at 811
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D.C.A. 1991) (recommending certifica-
tion because issue was one of first im-
pression and “will have a tremendous
impact on law enforcement”) (Sharp, J.,
dissenting).
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quently”); Robertson v. State, 569 So. 2d
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