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The Two-Issue Rule and Itemized Verdicts

Walking the Tightrope

“[W]here there is no

proper objection to

the use of a general

verdict, reversal is

improper where no

error is found as to

one of two issues

submitted to

the jury.”

by Tracy Raffles Gunn and Charles Tyler Cone

H

Appellate Law

armless error: bane to
appellants, boon to
appellees, and a power-
ful doctrinal tool of the

appellate courts.
Not that there’s anything wrong

with that. After all, appellate courts
review judgments and orders. If,
notwithstanding any perceived er-
rors in the proceedings, the judg-
ment or order under review is cor-
rect—that is, if the error in process
did not yield an error in result—the
appellate court is simply doing its
job in ignoring even obvious errors,
as long as they did not culminate
in an erroneous judgment. Although
harmless error can take a variety
of forms, error is harmful (and
therefore, at least in civil cases, re-
versible) only if “it is reasonably
probable that a result more favor-
able to the appellant would have
been reached if the error had not
been committed.”1

So what happens in the following
situation? The plaintiff brings a
two-count complaint, alleging, say,
1) false imprisonment and 2) mali-
cious prosecution. The jury is erro-
neously instructed on the false im-
prisonment claim, but correctly
instructed on the malicious prosecu-
tion claim. The jury returns a ver-
dict for the plaintiff, but does not
specify the basis for its verdict. As-
suming the appellate court agrees
that the false imprisonment in-
struction was erroneous, the court
should reverse, right?

Wrong. Although the appellant
has arguably demonstrated harm-
ful error (by showing that had the
jury been properly instructed on the

false imprisonment claim, they
“may” have returned a verdict in
favor of defendant), the appellate
court should nevertheless affirm.

Why? The so-called two-issue
rule: “[W]here there is no proper
objection to the use of a general ver-
dict, reversal is improper where no
error is found as to one of two is-
sues submitted to the jury.”2

The Florida Supreme Court first
adopted the two-issue rule in Colo-
nial Stores, Inc. v. Scarbrough, 355
So. 2d 1181, 1186 (Fla. 1977) (cit-
ing out-of-state cases).3 The court
reasoned that if an appellant can
point to error affecting fewer than
all the issues submitted to the jury,
but cannot completely negate the
possibility that the jury based its
verdict on the remaining, error-free
issues, then “the appellant is un-

able to establish that he has been
prejudiced.”4 In other words, the
appellant cannot demonstrate
harmful error.

Since Colonial Stores, Florida
courts have refined the jurispru-
dence surrounding the two-issue
rule. For example, in the 1987 de-
cision of First Interstate Develop-
ment v. Ablanedo, 511 So. 2d 536
(Fla. 1987), the Florida Supreme
Court held that the rule does not
apply when the “two issues” are two
theories of liability with two differ-
ent measures of damages.5 Instead,
the court said, “[t]his rule applies
to those actions that can be brought
on two theories of liability, but
where a single basis of damages
applies.”6

Until recently, this statement in
Ablanedo raised, appropriately
enough, at least two issues about
the two-issue rule. The first cen-
tered around application of the rule
to defense verdicts. In both Colonial
Stores7 and Ablanedo,8 the rule had
been invoked by plaintiffs defend-
ing verdicts in their favor. In
Charlemagne v. Francis, 700 So. 2d
157 (Fla. 4th DCA 1997), the Fourth
District Court of Appeal held that
the rule could not be invoked by a
successful defendant to argue that
error in an instruction on a statu-
tory defense was harmless.9 The
court relied expressly on Ablanedo’s
statement that the rule applies to
cases involving “two theories of li-
ability.”10 Since Charlemagne in-
volved only one theory of liability
(common-law negligence), the rule
simply did not apply.11 The Third
District reached a different conclu-
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sion, and, without reference to
Ablanedo, held that the two-issue
rule also applied to cases involving
two or more defenses.12

Similarly, Ablanedo raised ques-
tions about the applicability of the
rule where the “two issues” are two
or more elements of a single cause
of action. Shortly before Ablanedo
was decided, the Third District held
that error in failure to give a re-
quested jury instruction on causa-
tion did not warrant reversal, be-
cause the failure to give the
instruction did not affect the other
elements of the plaintiff’s cause of
action.13 Since, the court reasoned,
the jury’s general verdict in favor of

the defendant “may be interpreted
either as a finding of no negligence
or as a finding of no legal cause, the
plaintiffs have failed to show, as
they must . . . , that the refusal to
give this causation instruction was
harmful.”14 The court rejected the
Fourth District’s conclusion in
LoBue v. Travelers Ins. Co., 388 So.
2d 1349 (Fla. 4th DCA 1980), that
the two-issue rule does not “require
a claimant to specifically demon-
strate the precise element of the
cause of action the jury found lack-
ing.”15 However, following Ablanedo,
the Third District seriously ques-
tioned the continuing vitality of its
earlier decision.16

The Florida Supreme Court’s lat-
est pronouncement on the two-issue
rule weighs in on both these dis-
putes. In Barth v. Khubani, 748 So.
2d 260 (Fla. 1999) the court ex-
pressly resolved the conflict as to
“whether an appellate court may
apply the ‘two issue rule’ to bar re-
view of a general defense verdict
where the appellee pled two or more
defenses at trial and the appellant
alleges error only as to one such de-
fense.” Suggesting that the focus of
some district courts of appeal on
only the number of theories of liabil-
ity was “misdirected,” the court held
when the jury returns a general verdict
for the defendant, the “two-issue” rule
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is applied by focusing on the defenses;
thus, where two or more defense theo-
ries are presented to the jury and it re-
turns a verdict for the defense, an ap-
pellate claim of error as to one defense
theory will not result in reversal since
the verdict may stand based on another
theory.17

Thus, the rule now clearly applies
to cases involving two or more de-
fenses, as well as to cases involving
two or more theories of liability.18

 However, the Supreme Court
giveth and the Supreme Court
taketh away. At the conclusion of its
opinion in Barth, the court estab-
lished a new maxim: The two-issue
rule “only applies when the prevail-
ing plaintiff submits more than one
cause of action or the prevailing de-
fendant submits more than one
separate and distinct defense
theory.”19 This one word—only—
coupled with the court’s aside that
“we do not disapprove” of cases like
LoBue “to the extent they hold or
explain that the rule does not apply
where there is only one cause of ac-
tion or one separate and distinct
defense theory,”20 more or less sig-
nals the court’s disapproval of ap-
plication of the rule to multiple ele-
ments of a single cause of action.

Although Barth ostensibly an-
swers two important “what”s about
the two-issue rule, several “why”s
remain. For example, if the appel-
late burden of showing harmful er-
ror usually requires showing only
that the error may have affected the
outcome with reasonable probabil-
ity, why does the two-issue rule re-
quire an appellant to show that the
error must have affected the out-
come? And if that is the appellate
burden when multiple issues are
submitted to a jury, why does the
burden disappear when the “issues”
are two or more elements of a single
cause of action?

Interestingly, the answers to both
these somewhat academic questions
probably stem from a single, very
practical consideration: the verdict
form. From the outset, the Supreme
Court has recognized that the two-
issue rule comes into play only when
the jury returns a general verdict,
and that a request for a special ver-
dict puts to rest any two-issue rule

concerns.21 As the Supreme Court
put it, “[T]he remedy is always in
the hands of counsel.”22 The fact that
an appellant can avoid the entire
issue by requesting a special verdict
may therefore justify a higher ap-
pellate burden than that required
when the error is beyond that
appellant’s control. In other words,
the two-issue rule is not just about
harmless error and the appellate
burden of proof; it is also about pres-
ervation of error.

Similarly, concerns about the ver-
dict form—in particular its length
and the risk of confusion—may mo-
tivate the desire to put at least some
issues beyond the rule’s reach. In-
deed, the Third District has ex-
pressed such a concern. If the rule
applies to multiple elements of a
single cause of action, then “[i]n or-
der to demonstrate on appeal that
an error was harmful, counsel must
also tailor a special verdict form
wherein the jury can make findings
as to every element of every cause
of action.”23 The court also noted
that such an application of the rule
would cast serious doubts on the
adequacy of the Supreme Court’s
standard jury instructions.24

Of course, the model verdict forms
published with the standard jury
instructions are just that: models.
Counsel are expected to ensure that
the verdict used is tailored to the
issues in the case, and that it ad-
equately preserves each issue for a
later appeal. But the pressures of
preparing for trial, along with the
risk of confusing the jury by
overitemizing the verdict, often
means that the model forms are
used even in nonmodel cases.

Adding to the confusion is the fact
that F.S. §768.77 purports to require
itemization of verdicts to a certain
extent in certain cases. Even if the
basic requirements of the statute
are understood by counsel, the stat-
ute was amended in 1999 to require
less itemization of some issues and
more itemization of other issues.
Whether the legislature has the au-
thority to mandate itemization of
verdict forms, or whether that at-
tempt violates separation of powers
principles, has been the subject of

debate,25 but has not been decided
by the courts.26

Unfortunately, even following the
statute will not necessarily ensure
a proper verdict form.27 For example,
the 1999 version of the statute does
not require itemization of past and
future damages or a determination
of the number of years in the future
the jury intends to provide compen-
sation, without which it may be im-
possible for a court to apply, and
parties to take advantage of, the
provisions allowing for periodic pay-
ment of judgments.28 Likewise, the
degree to which a verdict is itemized
can impact the scope of a new trial
on “damages only.”29

It appears relatively clear that
counsel can waive the itemization
requirements of the statute, either
unknowingly or by expressly agree-
ing to a less itemized form.30 How-
ever, if an itemized verdict is re-
quested by either party pursuant to
the statute, there is authority that
it is error not to allow the requested
itemization.31

Of course, counsel can request
forms that are more itemized than
that required in the statute. Again,
however, the burden is on trial coun-
sel to itemize the verdict to the ex-
tent needed to protect against any
later argument of waiver.

While the two-issue rule requires
counsel to sufficiently itemize the
verdict, the solution is not to item-
ize every issue and sub-issue. Ex-
cessive itemization can lead to con-
fusion by the jury. Jury confusion
puts another burden on trial coun-
sel: the determination of when an
inconsistent verdict has been ren-
dered, and the preservation of that
issue.32 Itemized verdicts can signifi-
cantly increase the risk of inconsis-
tent verdicts.33 Likewise, at least one
court has expressed concern that
itemized verdicts are actually in-
creasing the number of appeals.34

In sum, potential appellants need
to craft verdict forms that are suffi-
ciently itemized to avoid two-issue
rule problems and to satisfy the ap-
plicable itemized-verdict statute,
but not so itemized as to run the risk
of an inconsistent verdict. This is not
an easy task; the model verdict
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forms, while helpful, may not be
appropriate in all cases. However,
at least being aware of the difficul-
ties will put you ahead of many prac-
titioners. And for all you potential
appellees deviously devising the
world’s least itemized verdict form
(“Who wins? How much?”), a final
word of warning: a completely dif-
ferent two-issue rule applies in fed-
eral court.35  ❑
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