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The Undeniable Appeal of Attorney Fee Orders

by Charles Tyler Cone

Aside from zealously advocating
the interests of their clienta, nothing
iz 80 important to attorneys as their
foes. Thankfully, at least in the con-
text of fee-shifting awards, the two
go hand in hand.

This happy eoincidence of interesta
iz not without itz price. The trial at-
torney seeking to offset the shock of
hia bill with a healthy fee award must
often muddle through the intricacies

Message from the Chair

of “prevailing parties” jurisprudence
and cases deciding whether a $100
offer of judgment was made in good
faith. Fortunately, all that i3 beyond
the scope of this article.

Instead, this article wrestles with
a much more manageable {(but
equally important) question: Are or-
ders awarding or denying attorney
fees appealable?

The anzwer (ves) is deceptively

Error Contributing to a Verdict
Equals a Miscarriage of Justice

by Roy I). Wasson

This is aupposed to be the column
in which I thank everybody for all
their hard work this past year and
look forward to greater things in the
future for the Section. And that's
about all that vsnally appears in a
Section Chair's last column. But,
most of ¥ou know me well enough to
know that T tend to buck tradition.
S0, having gotten out of the way the
obligatory thanks for all your hard
wirk {without menticoning any names
lest | omit someone important), let
me buck tradition and exercise a
point of persenal privilege to mention
an issue which is dear to my heart.
That is the isaue of harmless error in

the appellate procesa.

I have been threatening for sev-
eraj years to write a comprehensive
article (and eventually a treatizss) on
the doetrine of harmlesz error. Thave
falled 2o far. The issue has been grow-
ing and changing for more than 164
vearda. Bee e.g., Crease v Barmet, 1
CN&R 919, 149 Eng. Rep. 1335 (Ex.
1835). Over the generationa, the rule
has ewung bhetween two extremes.
Sometimes courts get in the mood to
reverae judgments for even trivial
errors which could not pozsibly have
affected the cutcome of the caze be-
low. At other times, conrts use the

Bec “Meszage from the Chain” poge 15

sunple The difficulty comes in deter-
mining how and why they are appeal.-
able, and the consequences that fol-
low.

Avenues of Review

There are a couple of potential ju-
risdictional bases for review of a typi-
cal attorney fees order in a civil case.
First, there is the District Court's
Jjurisdiction over most final orders.!
Second, the District Courts have ju-
rigdiction over non-final orders which
determinc “the issue of liability in
favor of a party seeking affirmative
relief™ Finally, review may be avail-
able under Flarida Rule of Appellate

See “Undeniofle Appeal,” page 2
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Undeniushle Appoual

Procedure 9.130a X 4): *Oher non-fi-
nal orders entered after final order
on authorized motions are revicw-
akle hy the method prescribed by this
rule.”

The Non-Final Approach

The availability of these jurisdic-
tional hooks will depend on the type
of order involved. For example, re-
view under Rule 9. 130 a)3)0C)iv) is
noi available for an order denying
attorney fees; such an order resolves
the issue against, not in favor of, the
party secking the fees. Likewise,
Rule 3 130{a)4) can’t be used to seek
review of an attorney fee order be-
fore the lower court enters final judg-
ment (or some other final order) ®

One type of fee order has given
rise to a substantial jurisprudence.
An attorney fee order determining
that z party is entitled to fees, but
not determining the amount of the
award, eould conceivably come within
the ambit of both BRule 9.130(a}
(3XCHIv) and Rule 9.130{a)(4). That is,
such an order eould be — at least in
gome circumstances — a non-final
order determining liakility for fees in
favor of a party seeking them; or a
non-final order entered pursuant to
an authorized post-judgment motion
for fees.

In Winkelman v, Toll,* the Fourth
District rejected both arguments.

First, the court held that Rule
5. 130 al3) Ciiv) was not available to
review a post-judgment order deter-
mining only that the appellee was
entitled to fees.® The court's conclu-
sion was based on the fact that en-
titlement to fees was, in itz view, only
“an” izsue of liability (as opposed to
“the” issue of liahility}.® This, plus the
restricted scope of the rule, led the
court to conclude that Rule
9.130a¥ 3NCKiv) did not authorize the
appeal.’

The Fourth Digtrict then rejected
Rule 9.130(a}4) as a jurisdictional
bagiz. The court held that, because
an attorney fee order would not nec-
essarily result from a post-judgment
motion, such an order was not within
the rule’s acope.* The court did not
mention whether the fee order before
it had been entered pursuant to a
post-judgment motion.

Winkelman 1a not so0 much an
analysis of Rule 9.130 as an effort to
limit the use of interlocutory appeals.
That is, a court could easily conclude
that an order granting fees without
getting amount is an order determin-
ing “the issue of liability in favor of a
party secking affirmative relief.™
Similarly, a fee order will sometimes
be entered pursuant to an autherized
post-fudgment motion.

Empiricism, not legal theory,
drives Winkelman. Az the court prints
out, an grder determining entitle-
ment to fees “is merely prefatory to
ancther order”  determining
amount." In many cases, this gsecond
order will either require a second

Boy D, Wazson, Miami.._...._..

Benedict P Kuehoe, Miaomi
Hula 4. Sandridge, Tampa ...
Angela C. Flowers, Miomi..
Kimberly A. clrt::it'f‘:m, 5t Petersburg
Auztin Newberry, Tallahasses
Lynn M. Brady, Tallahaseee..

Thiz newsletter in prepared and pueblished by
the Appellate Practice and Advocasy Seelina of The Florida Bar

Lucindu A Hofmann, Miami .___'.ﬁII.'.jIIjZZIZZZ.'IIZZ.':ZZZ.'ZIZZ.'Z'.ZZ.'.'Z'.ZZ.'Z'.ZZ.'ZZZZ.'ZZ'.ZZ:'. ..... Chair-elect

Statements or expressiong nl" uplmun or mmments appeanng herem are thnse of
the editer and contributora and pot of The Florida Bar or the Section.

.. Chair

... Vige-Chair
Secretary
- Treasurer

Editar

Program Admm.lstramr
. Layouot

appeal or moot the first. Te the
Winkelman court, at least, these
cases outweigh those in which a
prompt appeal of the entitlement 1s-
sue will forestali the need for & de-
termination of amount in the first
place, Thus, the most efficient use of
judicial resources is to resolve hoth
i=anes in a single appeal. Where an
order cotered after final judgment is
merely prefatory to another order
which will be appealable either ag a
final judgment or an order on an an-
thorized motion under rulc
9.130(a)(4}, review of the correctness
of the prefatory order is available
when the ultimate order iz ap-

pealed.’
The Final Approach

Of courae, there's no point io try-
ing to foree your attorney fee order
into the narrow confines of interlocu-
tory review if the order is final Afl
final orders are immediately appeal-
able." But is an erder on attorney fees
final?

Again, the answer depends on the
type of order. Unsurprisingly, a
Winkelman-type order (one awarding
fees without setting ameunnt) is not
final; it is “merely prefatory to an-
other ocrder.”"? As such, it does nat
complete the judicial labor on the at-
torney fee issue, and therefore does
not satisfy the orthodex judicial defi-
nition of finality." On the other hand,
an order denying fees (or granting
fees and determining amount) does
complete the “judicial labor™ on the
issue of attorney fees. In theory,
then, such an order iz final fand there-
fore appealabie),

Timing is Everything
Maybe. Sort of. Mozt of the time.
Deapite the fact that a pre-judgment
order denying fees {or granting fees
and determining amount) puts an
end to the same judicial labor as a
puost-judement order, both are not
necessarily *final” for purposes of ap-

peal.

Pre-judgment Orders

Many of you are no doubt think-
ing: “Duh!™ After all, the test for fi-
nality is not whether the order com-
pletely resolves an issue, but whether
it complctely resclves the case.™ Ob-
viously, a pre-judgment attorney fee
order does not satisfy this test,




Thereis a hitch, however, and this
hitch has a name — Mendez.'® In
Mendez, the Florida Supreme Court
relaxed the definition of finality to
allow for an appeal of a partial sum-
mary judgment that rezolved leas
than all of the parties’ claims.'" The
court based its decision on the fact
that the remaining claims were le-
gally and factually independent of the
claim resclved: *The judicial labor at
the trial court level had ended
thercon completely without delay. ™

Mendez might easily apply to pre-
judgment attorney fee orders,
especifically since the issuc of attor-
ncy fees is so often viewed as collat-
eral to the main litigation ™ For ex-
ample, consider the following:
Plaintiff files a personal injury suit
and simultaneously files a lis perndens
on property owned by defendant.
There is, needless to say, absolutely
no bagis for the fis pendens.

Defendant’s eounsel figures this
ocut, and, pursuant to Section 57.105,
Fla. Stat. (19%8), moves for taxation
of the fees incurred by her client in
cbtaining the discharge of the fis pen-
dens. The lower court denies the mo-
tion for fees, and defendant appeals.

This wag the siteation presented
to the Fifth District Court of Appegl
in Red Bird Laundry v Parks.® The
court diamisged the appeal, conelud-
ing that it had no jurisdiction over
the pre-judgment order denying
fres.® (Given the fact that the attor-
ney fee isgue (whether the liz pendens
was frivelons) was completely unre-
lated to the principal litigation, how-
ever, Mendez might support juriadic-
tion.

Hoos v. Hoe® bolsters this concla-
gsiem. In Haas, the Second District
faced two attorney fee orders deter-
mining both entitlement and
amount ¥ Despite the fact that the
orders were entered prior to final
judgment on all of the main claims,
the court held that they were final
orders.®

Like Winkelman, Red Bird Laoun-
dry is probably best 2een as a case
about preventing piecemeal review.
Although the fee issue in Red Bird
Luundry was eollateral to the main
clam, it involved the same parties
and a denial of fees.™ The court may
have concluded that postponing the
appeal until resolution of the main
claims could do no harm, and eould

in fact conserve mdicial resources if
the ultimate final judgment resulted
in another appeal. In Haas, by con-
trast, the fee orders took the form of
executable final judgments running
in favor of individuals oo longer par-
ties to the litigation.® In those cir-
cumstances, the costs of delay (poten-
tial execution of an erroneous
judgment) may easily have out-
weighed to coats of multiple appeala.

Post-judgment Orders

A post-judgment order denying at-

torney feez (or granting them and
establishing amount) is appealable. In
Clearwater Federal Savings & Loan
Azg'n v Sampson,® the Florida Bu-
preme Court explained;
Where an order after judgment iz dis-
poszitive of any question, it becomes a
final post decretal order. To the ex-
tent that it completes the judicial la-
bhor on that portion of the cause after
judgment it becomes final as to that
portion and should be treated as a fi-
nal judgment...”

Two district courts of appeal have
relied on Sempsor to hold that poat-
judgment attorney fee orders are ap-
pealaklc as final orders.®® In Hubert,
the Second District receded from ear-
lier precedent holding that pest-judg-
ment cost orders were reviewable
solely by mterlocutory appeal ® In
the Hubert court’s view, Craft did not
survive Sampsan ™

Again, thia consensus sbout the
appealshility of post-judgment fee or-
dcrs makes sense. Post-judgment or-
ders oceur, by definition, after the
entry of final judgment. At this point
in the litigation, preventing piece-
meal review is largely a lost cause. ™

The consensus on post-judpment,
non-Winkelman orders is not quite
perfect. While the Fourth District
agrees that such orders are appeal-
able, the court treats them as non-
final, but appealable, orders under
Rule9.130(a)4).% This contrasts with
both Hubert and Altamonte Hitch, in
which the Second and Fifth Districts,
respectively, expressly treat a post-
Judgment order on attorney feesas a
final order.™

In theory, an important conse-
quence follows from this difference in
treatment. Because motions for re-
hearing of non-final, interlocutory
orders are not “aunthorized,” such a
motion dees not toll the time for ap-
pealing the order® Sgmpson, how-
ever, reaches the opposite conclusion:
“Post-decretal orders are not true in-
terlocutory orders, and perhaps the
term ‘interlocutory’ iz 2 misnomer."®
Thus, a pirst-judgment order denying
fees, or granting them and determin-
ing their amount, will support a mo-
tion for rehearing, which will in turn
suzpend rendition of the order.®

The Fourth District has recognized
this principle in another context
There is no reason to think that the
court would not also recognize the
foree of Sampzon in the context of
post-indgment attorney fee orders.
Nevertheless, the court apparently
continues to trest appeals of such or-
derz az non-final appealz under Bule
9.130(a)4).

Sampson notwithstanding, there
might be a practical reason for han-
dling appesls from post-judgment at-
torncy fee orders under Rule
5. 150a) 4). Interlocutory appeals are

continbed, next poge

stantively neutral.”
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Seeking Amicus Issues

The Bection’s Amicus Curiae Committee participates in cases pre-
senting appellate issues that are “procedurslly significant, but sub-
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LU'ndeniable Appeal

1 See Red Bird Lavndry o Parks, 24 Fla. L.
Weekly D#93 (Fla. 5th CA April 9, 1995).

other basis for juriadiction appears.” Id, Dut
ef State, Dep't of Citrus v Griffin, 332 S0 24

1 632 So.2d 130 {Fla. 4th D3OA 1994). &4 {Fla. 2d DA 1976} (treating an attorney
& Id at 131 fee grder as an appealable final order aven
LI - & in the abgenca of o final judgment). Griffin,
: ] L

intended to be refaively quick and | 15 1 e e Imied i L e

gtreamlined ® It might make sense
to use this expedited procedure to
review attorney fee orders, which, by
definition, will raise only one =sge,
and will not generally entail the time
and cffort required for a plenary ap-
peal *

Conclusion

Behind the zsimple angwer to the
question, *Are attorney fee orders
appealable? lies a complex web of
cases which distinguish between or-
ders granting fees and orders deny-
ing them, between pre-judgment or-
ders and post-judgment ones,

! The Third District just reached such a
conclugion in Blattmon v Williams Tulond
Axyecs, 592 So.2d 265 (Fla. 3d [HCA 19910,
® Winkelman, 632 So.2d ar 132,

" Id. The Winkelman court's view of the
world is evidently 4 eommon ooe, a8 every
other district agrees that orders determin-
ing only entitlement to fees are non-final
and non-appealakle. See Wometeo Enter 1
Cordopes, 650 S0.2d 1117 (Fla. ist DCA
19845); Munt . Hunt, 648 S0.2d 764 (Fla. 2d
ICA 19940 Trons Atlontic Diatribs, L.P o
Whiland & Co., 646 S0.2d 752 (Fla. 5th DOA
1894}, Gurzalez Engy, Ine v Miami Pump
& Supply Co., 641 S0.2d 474 {Fla. 3d DCA
1984} (receding from its contrary conclusion
in Blaremarnd,

= See Art. WV, § ()1}, Fla. Const,; Fla. R
App. P 2.0300R) 1A}

T Winkefman, 632 50.2d at 131, zer e.g.,
Hamnt . Relfer 712 [0 24 T Fla Gth TWCA

= 695 So.2d 1254 (Fla. 2d DCA 1997),

a I

# Id, at 1264 & n 1 (Citing cases, incliding
Wehk).

2 Sue 24 Fla. L. Waskly at DSUS,

F Fee 696 So.2d at 1254

4 336 50.2d 75 (Fla. 1976),

= Jd. at 70

= Bee Alfomonte Mitck & Trailer Seroc, fac
v, OF-Hewnl Co., 483 S0.2d B62, 353 (Fla. 5th
DCA 1988); Hubert v IMuision of Admin.,
Seare Dep't of Trensp., 425 o 2d 471, 572
{Fla. 2d DCA 1833), Tn addition, the Third
Digtrict bas impliedly recognized the effect
of Sampron on post-judgment attorney fes
orders. See Literback v Starkey, 669 So.2d
a04, 306 n.2 (Fla. 34 DA 1996).

T Zee 425 Bo.2d at 6T1-E72 (citing Craft
Clarembeguzx, 162 S0.2d 325 (Fla. 2d DCA

1964}
A §d at AYA
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Inside the Eleventh Circuit Court of Appeals

by Frederick H. Nelson, Orlande!

Introduction

The purpose of this article is to
supply the federal appellate practitio-
ner with some practical guidelines on
how to proceed with a civil appeal?
befatre the Eleventh Cirenit Court of
Appeals.? The most significant con-
tribution to your federal practice will
be the explanation of the Eleventh
Ciremit Rules and Internal Operating
Procedures (“*1.0.P.") which make
practice before the Eleventh Circuit
unique. O December 1, 1998, and
April I, 1999, major revisions to the
rules of procedure were imple.
mented. This article iz current
through the rule revisions adopted on
April 1, 1993, All rules and proce-
dures are alsc available om the
Internet at www caf 1 uscourts go.

Practice before the

Eleventh Circuit

Upon reaching the decision to ap-
peal from one of the three federal dis-
tricts within Florida,* the appellant
must file a notice of appeal at the fed-
eral district court level especially not-
ing that the additignal time for mail-
ing does not apply to the time
calentation.” The contents of 2 notice
of appeal are very specific and a form
is provided for convenience of coun-
sel.®

The Federal Rules of Appellate
Procedure require that an appeal be
filed within thirty (30) days after the
date of entry of the Judgment or Or-
der appealed from unless the United
States is a party in which case either
party has sixty (60) days.” The filing
deadline iz jurisdicticnal and strictly
construed.® However, a few apecific
motions will toll the desdline until
entry of an Order dispensing with the
motion.?

Additionally, the epurt may grant
a motion to extend the time to file a
notice of appeal upon a showing of
cxcusable neglect or good cause ™ Ay
with appellate practice in Florida's
atate court system, the notice of ap-
peal should never be filed with the
appellate court.”! A filing fee' must
alzo be submitted with the notice of
appeal .

Although not required by the
court, the Federal Rules of Appellate
Procedure allow the district court to
impose a hond for costs on appeal in
civil cases.' While rarely assessed,
the diztrict court may require the
appellant to post such a bond when
an appellee could be harmed by fu-
ture nonpayment. Bond requirements
are more typically asscciated with
requests for injunctive relief pending
an appeal 1o

Any party to an appeal may seek a
stay or injunction pending the ap-
peal.’® However, the Federal Rules of
Appellate Procedure dictate that a
motion for stay or injunction pend-
ing the appeal should be made to the
district court first, unless filing the
motien with the district court is im-
practical, or state that the district
court hag denied an application, or
has failed to provide the relief re-
gquested.'” In such circumstances, a
motion for stay or injunction may be
made direetly to the Eleventh Circuit,
but the motion must include the rea-
sons given by the district eourt for
its action.™

Regardless of where the motion is
first filed, the motion must show the
reasons for the relief requested and
the facts relied upon, and if the facts
are in dispute the motion must be
supported by relevant portions of the
record and any necessary affidavits. ¥
Eleventh Cireuit Rule 3-1 also re-
guires that all motions for stay orin-
Jjunction be accompanied by a copy of
the Judgment or Order from which

relief is sought and any opinion or
findinga of the district court.?® The
Federal Rules of Appellate Procedure
demand that zll other parties be
given “reascnable notice™ of the mo-
tion for stay or injunction.”! Eleventh
Circuit Internal Operating Proce-
dures further require that all motions
for stay or injunction include proof of
service on all parties appearing be-
low.2

In every appeal, the appellant must
assist the district court elerk in com-
piling the record for the appeal.” The
record of every appeal typically con-
gizts of “the original papers and ex-
hibits filed in the district court, the
tranecript of proceedings, if any, and
a certified copy of the docket entries
prepared by the clerk of the district
court."®

As a practical matter, once an ap-
peal iz anticipated, each party should
immediately request a copy of the dis-
trict court docket sheet to assure that
all items necessary to support the
appeal have been filed with the dis-
trict court.® This practice will assist
the practitioner in pnaranteeing that
a complete record iz before the ap-
pellate court and oo significant items
are missing® thereby avoiding the
need to hurry through the docket
sheet supplied by the clerk when the
record is later compiled ™

In aszembling the record, the Fed-
eral Rules of Appellate Procedure di-
verge slightly from the Eleventh Cir-
cuit Rules regarding ordering
transcripts. The Federal Rules of Ap-
pellate Procedure state that within
ten {10) days after filing the notice of
appeal or entry of an Order dispens-
ing with a motion pursuant to Rule
4(a)(4), the appellant must place an
Order for transcripte of any neces-
sary hearings and/or trial # Eleventh
Circuit Rule 10-1 states that in addi-
tion to placing an order for tran-
scripts the appellant must file the
original order form with the clerk of
the: district court within ten (10) days
after filing the notice of appeal or
enfry of an Order dispensing with a
motion pursuant to Rule 4(ai(4) and

rohiinued, next page




serve the necessary copies upon the
court reporter, the clerk of the Elav-
enth Circuit, and all other parties #
Eleventh Circuit Internial Operating
Procedures dictate that an “Tran-
script Information Form™ must be
utilized to place all transcript or-
ders.* A separate “Transcript Infor-
mation Form” must be completed for
each court reporter involved in the
case, In addition, a copy of the “Tran-
geript Information Form™ must he
gerved on all parties,” and one copy
must be filed with the clerk of the
court of appeals #

Mo emem bbb Chimas t Intcomn | S eranat .
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dlerk will mail to all parties an “Ap-
pearance of Counsel Form™ that re-
gquests each counsel to indicate which
party the couneel represents on ap-
peal.*® Each counsel is expected to
refurn the “Appearance of Counsel
Form™ to the Eleventh Circuit’s elerk
within fourteen (14) days after it is
mailed to counsel #

An additional immediate require-
ment which appears only in the Elev-
anth Circuit Rules relates to the fil-
ing of the “Civil Appeal Staternent”®
form.* Pursuant to Eleventh Circuit
Rule 33-1{a)(1), the “Civil Appeal

- ket s d™ Boow

script with the district court ¥ In an
appeal in which there was no herr-
ing below (ineluding summary judg-
ment appeals), or when all necessary
transcripts are already on file, or
when a transeript is not ordered, the
record is deemed completed and filed
on the date the appeal is docketed in
the court of appeals pursuant to Fed-
eral Rule of Civil Procedure 12(a).5
Upon the digtrict court clerk’s ere-
ation of the necesaary record compi-
iation, the volume and page numbers
created by the clerk will be utilized

in hriefs for citations to the record. 5
nr F | SRS - "




the brief is either *mailed to the
clerk by First-Class Mail, or other
clazgz of mail that i at least as expe-
ditious, postage prepaid”; or dis-
patched to the clerk for delivery
within three calendar daya by a third-
party commercial carrier.™

Brief writing must adhere to nu-
mercus rules which were revized on
December 1, 1998, to create nnifor-
mity between the circuits. To aid coun-
zel, sample briefy and record excerpts
arc available upon request.™ The
Eleventh Circuit Rules are very spe-
cific with regard to the form of the
brief. Most notably, Eleventh Circuit
Rule 32-3 limits single-spaced text in
briefs to the cover page, the certifi-
cate of service, direct quotes and head-
ings and footnotes.™ All other text
rust be double-spaced. ™ This require-
ment for donble-spacing applies also
to the Table of Contents and Table of
Citations.™ Each typed brief muat be
presented on 8 4" x 11" paper with
typed matter only on one side of the
poage ™ Typefaces may he either 14-
point or larger proportionally spaced
{utilizing serifs) or monospaced face
with no more than 10 and ¥ charac-
ters per inch.™ If the proportionally
spaced option is utilized, sans-serif
type may be used in headings and
captions.™ The brief muat be set in
“olain, roman style, although italics
and boldface may be used for empha-
sis."™ Case names must be italicized
or underlined.”

Ahsent prior permission from the
conurt,” the maximuam length allowed
for the initial brief is thirty {30}
pages.f Eleventh Circunit Bule 32-4
states that all motions for leave to
file in excess of the limitations set
forth in Fed R App P. 32(a {7} must be
filed “at least™ seven {7) day= in ad-
vance of the due date of the brief ®
Such a motion will be denied unless
counsel can submit “extraordinary
and compelling reasons™ * An excep-
tion to the thirty (30) page limitation
is allowed hy use of a word or line
counting method.® Under the alter-
native method, the initial brief can-
niot exceed 14,000 words or 1,300 lines
of monoapaced face * When utilizing
thiz alternative method, a Certificate
of Compliance must be included
which states either the number of
words in the brief or the number of
lines of monospaced type used in the
brief®

The original and six () copies of
the initial brief must be filed with the
Eleventh Cirenit.® The Eleventh Cir-
cuit now permits the filing of “Elec-
tromic Briefs” and Internet uploading
concurrently with the filing of the
paper brief® The filing of an Elec-
tronic Briefis not permitted withont
eonzent of all parties when a party is
appearing pro 5. The submission of
an Electronic Brief does not modify
any aobligations to comply with all
procedural rules.” Two copies of the
initial brief must be served upon each
opposing party separately repre-
sented.®

The initial brief must be covered
{front and back) in durable blue cover
sbock paper {at least 90#) and bound
with three heavy ataples or other ze-
cure binding device along the left-
hand margin.” Exposed metal fasten-
ers are specifically prohibited.® The
cover page must contain the apecific
elements listed in Eleventh Circuit
Rule 23-2(2).% The initial brief must
contain a Certificate of Interested
Peraons;® and Corporate Disclosurs
Statement:® a Statement Regarding
Oral Argument;®® a Table of Con-
tents;** a Table of Citations (with an
asterisk marking each case counsel
primarily relies upon);'™ a Statement
Regarding Adoption of Briefs of Other
Parties (if adopting);'"" a Statement
of Jurisdiction;'® a Statement of the
Irzuesz;1% a Statement of the Case;1™
a Summary of the Argument;™ the
Arpument and Citations of Author-
it¥;'™ a Conclusion;" a Certificate of
Compliance with the word or line
limitationa orly when utilizing the
alternative method;'%® and a Certifi-
cate of Service.'™

At the time the initial briefis due,
the appellant must also file and serve
the record excerpts.''? The record
excerpts must be covered (front and
back) in durable white cover stock
paper (at least 90%) and bound along
the top with a secure fastener."’ The
record excerpts must contain an in-
dex identifying each document in the
record excerpts by its tab number;!'*
the docket sheet obtained from dis-
trict court;t® the complaint or peti-
tion (as amended};"™ the answer, re-
sponse counterclaim, eross-claim and
replies;! " any pretrial Order relative
to the isgsues on appeal; '€ the Juody-
ment and/or Order on appeal;"\" any
other Orders sought to be re-

viewed;"" any supporting opinions,
findings of faet, and conelusions of
law filed with the district court or
delivered orally;"™ ifjury instructions
are at issue, eopies must be farnished
along with the jury charge;'™ the
magistrate’s report and recommen-
dation {if adopted in whole or in part
by the district court judge);'™ any ad-
ministrative findings andfor Or-
ders;'*? and under the new rule revi-
sions counsel muat also inelude “the
relevant parts of any document, such
as a plea agreement, insurance poliey,
other contract, or ERISA plan, whose
interpretation is central to the issues
on appeal "% Transcripts are only
permitted in the record excerpts to
the extent the portions included have
gome information bearing on some
finding of fact or conclusion of law
delivered orally by the trial court or
reflect a jury charge provided by the
trial court 1*4
The record excerpts should be ar-
ranged so that each document in the
record exeerpis is tahbed on the first
page of the decument’s right-hand
margin.'® The tabs must extend be-
yond the edge of the page and must
be staggered in humbered sequence
from top to bottom ¥ The tab num-
bers must correspond to the original
document numbers assignied by the
district court as noted on the docket
sheet.’¥” Each number must appear
on the index to the record excerpta
aleng with a description of the docu-
ment.'® Five (5) copies of the record
excerpta must be filed with the Elev-
enth Cirguit *® One (1) copy of the
record excerpts must be served upen
each opposing party separately rop-
resented in the appeal 1%°
The Federal Rules of Appellate
Procedure zre distinctly different
from the Eleventh Cireuit Rules re-
garding the answer brief. The Fed-
eral Rules of Appellate Procedure
state that the answer brief may elimi-
nate much of the content required of
the initial brief.'¥! The Eleventh Cir-
cuit Rules state that the anawer brief
must contain all the same contents
as the initial brief.’? The only differ-
ence is coametic. The answer brief
must be covered (front and back) in
durable red cover stock paper (at least
S90#)."% All other requirements remain
the same as the initial brief. As with
the initial brief, two copies of the an-
continved, next poge




awer brief must be served upon each
opposing party separately repre-
gented.'*

The appellant ia permitted, but not
required, to file a reply brief1% Like
the Federal Rules of Appellate Proce-
dure, the Eleventh Circnit Rules limit
the contenta of the reply brief to cer-
tain limited sections.!¥ The Eleventh
Circuit Rules state that the reply
brief musat be covered (front and baclk)
in duralle grey cover stock paper {at
least 90#);'" must include only a
Table of Contents;'™ a Table of Cita-
ticns;¥ the Argument end Citations
of Anthority;** a Certificate of Com-
pliance with the word or line limita-
tions;'t and a Certificate of Service '
The maximum length allowed for the
reply brief is fifteen {15} pages' o7
no mare than 7000 words or 650 lines
of monospaced face."™ The original
and six (§) copies of the reply brief
must be filed with the Eleventh Cir-
cuit. ** Two copies of the reply brief
must be served upon each party sepa-
rately represented.’

Orai argument is allowed at the
Court’s diseretion 1 Each principal
brief (Initial and Answer) must in-
clude a Statement Regarding Oral
Arpument explaining whether or not
oral argument iz desired, and if so,
the reasons why oral argument
should be heard.™® Counsel may
agree 1o submit the appeal on the
briefs without oral argument M9

If the Court determines oral argu-
ment is warranted, the clerk will eal-
endar the date for argument™ and
aleo forward a notice to counsel at
least three weeks in advance.'® The
time allotted for argument by sach
side will be indicated on the notica
sent te counsel when oral argument
is scheduied.*®? The Court expects all
counsel to make reasonable efforts to
appear &8s scheduled and disfavors
motionz and requests for continn-
ance %3

On the day of hearing, counsel
should check in with the clerk's of-
fice at least thirty (30) minutes in
advance of the convening of the
court." The Court expects counsel
to angwer quextions, not to read from
briefs or recite lengthy quotations
from cases or record materals.'*® An
easay entitled Twenty Poges and
Twenty Minutes Reviaited by Senior
Judge John C. Godbeld ig available
from the elerk to aid in prepanng a

concise gral argument. '™

In closing, counsel would be wige
to heed the advice so often repeated
by our digtinguished jurists. Persua-
gien is lost when one repeats the
same argument and creates a lengthy
krief by mere redundancy. Brevity
wins. Use plain, simple language in-
stead of obscure verbiage, Get to the
point. Finally, use candor in briefs
and at oral argument. Slanting the
record only distorts your credibility.

The Judges of the
Eleventh Circuit

This section of the article will in-
troduce readers to the judges of the
Eleventh Circueit and provide small
glimpses of each judge’s background.
Spece constraints profibit the listing
of numerous significant accomplish-
menis in the life of each judge. This
is simply a sampling of activities and
attainments to help readers to o bet-
ter understanding of ench judge. The
author apolngizes in advance for omil-
ting many malerial matlers. The
Judges are listed in order of senioridy
beginning twith the most senior Cir
cuil Judges and then beginning again
writh the most senior Senior Judges,

Cn May 15, 1999, Judge Joseph
W. Haichett retired as Chief Judge.
This article is dedicated to his long
scrvice to the public and in recogni-
tion of his efforts to bring justice to
all. With longtime roots in the Florida
legal community, we give apecial ree-
ognition to Judge Hatchett for his
service. A special devotional to Judge
Hatchett hegins this section of the
article.

Joseph W. Hatchett sarved ax
Chief Judge for the Eleventh Circuit
fram October 1, 1996 - May 14, 1995,
After receiving his A B. from Florida
A & M University in 1954, Judge
Hatchett began military service with
the Army. He then received his JD.
from Howard University in 1953, and
later joined the J A G. Corps as a re-
servist with the United States Ma-
rines. Following his military service,
Judge Hatchett enjoyed a succeasful
golo practice from 1959-1966. During
this time, he al2o served as the Spe-
cial Asziatant to the City Attorney in
Daytona Beach, Florida. He then
joined the United States Attorney’s
Cifice until his appointment in 1971

ag a United States Magistrate Judge
for the Middle Distriet of Florida.
Judge Hatchett's exeellent jurist
skills were 20on rewarded hy his ap-
pointment to the Supreme Court of
Florida in 1975 where he served as
the first African-American appointed
to our state’s highest court. His quali-
ties were s8ooh recognized again and
in 1979 hc was appeinted by Presi-
dent Carter to the Eleventh Circuit.
Coming up through the ranks, Judge
Hatchett was elevated to Chief Judge
in 1996 ag the first African-American
appointed to the Eleventh Circuit’s
highest post. The brevity of this ar-
ticle prohibita elucidation of all Judge
Hatchett’'s myriad of accomplish-
ments so the aunthor will not even
attempt to list them all. Rather, we
say with gratitude and appreciation a
warm salute and farewell to one of
the court’s finest jurists.

Circuit Judges

Chief Judge R, Lanier Ander-
son T ascended to the position of Chief
Judge on May 15, 1999, An ivy-league
graduate, Chief'.Tudge Anderson carries
credenitials from Yale University where he
aceephed his A B.in 1958, Moving on frorm
Yale, he received his LL.B. from Harvard
Universityin 1961, Traveling south after
graduation, Chief Judge Anderson began
his blossoming legal carecr as an Assoei-
ate with a firm in Macon, Georgia In just
atew short years, he joined the partner-
ship of Anderson, Walker & Reichert.
Chief Judge Anderson was called away
from his successiui private practice in
197% upon his appointment to the Elev-
enth Circuit by President Carter. Among
his many publications and honors, Chief
Judge Anderson can list his acclaim as
“Lawyer of the Year” bestowed upon him
bythe Macon Bar Association.

Judge Gerald Bard Tjoflat con-
tinues his membership in the Florida
Bar and still hears some oral argu-
ments in Jacksonville, Florida. An
undergraduate student at the Uni-
versity of Cincinnati until 1952, Judge
Tyoflat attained his LL.B. from Duke
Univeraity in 1957, Hiz marriage to
Barah Pfohl (who passed away on
March 16, 1997) brought forth two
children, Gerald Bard, Jr,, and Marie
Elizabeth. Judge Tjoflat later met and
married his current wife, Martia Pen-
man Parker. Judge Tioflat’s public
service began when he joined the




Army at the age of twenty-four. Upon
comnpleting his military service, he
joined Howell & Kirby m Jackson-
ville, Florida. The makings of a dis-
tinguished judicial career began in
19656 when Judge Tjoiflat was ap-
pointed to the Fourth Judicial Circuit
in Jacksonville, Florida. He then
moved to the federal arena with his
selection for the United States Dis-
trict Court for the Middle Distriet of
Florida in 1970. His appointmnent by
President Ford to the Eleventh Cir-
cuit came through in 1975, Most no-
table ia the multiple benevolent ser-
vice appointments on charitable
boards and his pro bono activities.
Judge Tjoflat’s life in the public sec-
tor is broad and diverse recognizing
an emphasis on helping our commu-
nity grow stronger through service
to others.

Judge J. L. Edmondson i=s a
graduate of Emory University (B.A.
1971} and the University of Georgia
{(J. I+ 1971}. Adding to his legal educa-
tion in 19970, he received the Master
of Laws in Judicial Procesa from the
University of Virginia. His beginning
as a Law Clerk for Judge Sidney
Bmith in the Northern District of
Georgia  impressed the young
Edmondson with a vision of possibili-
ties in judicie] service. After some ten-
plus years in successful private prac-
tice and as an Instructor at the
University of Georgia School of Law,
President Reagan gave Judge
Edmaondzon his position in the Eley-
enth Cirenit in 1986, One of Judge
Edmondson's most notable opinions,
Szuts v Dean Witter Reynolds, Inc.,
931 F2d 830 (11th Cir. 1991), held
that because one of three arbitrators
was disqualified prior to the eonclu-
sion the hearings the arbitration was
invalid.

Judge Emmett Ripley Cox re-
ceived both his A B. (1957} and LL.BE.
{1959) at the University of Alabama.
Judge Cox joined the Air National
Guard in 1959 where he served for
almost six vears. Twenty-something
¥ears Ln private practice helped pro-
pare Judge Cox for his first judicial
appointment to the United States
District Court for the Southern Dhs-
trict of Alabama in 1981. Following
seven years In the District Court,
Fresident Reagan appointed Judge

Cox to the Eleventh Circuit in 1988,
Judge Cox serves on several profes-
gional associations and has been chair
of the Committee on Defender Ser-
vices sinee 1995,

Judge Sianley Francis Birch,
Jr., graduated from the University of
Virginia (B.A. 1967) and then accepted
both his J.D. {(1870) and his LL.B.
(1976} from Emory University School
of Law. His legal career began in the
United States Army in 1970 After the
military, Judge Birch prepared for his
future jurist career as a Law Clerk
for Judge Sidney Smith in the North-
ern Disteict of Georgia until moving
to private practice in Gainezville,
Georgia, and then to Atlanta in 1985,
President Bush gave Judge Birch his
position in the Eleventh Cireuit in
159, Among his many honors and
accomplishments is a publication in
the National Law Journal, January
24, 1939, Copyright Proiection for
Attorney Work Produet and Client
Information.

Judge Joel F. Thubina received
his undergraduate education from
the University of Alabama with a B A.
in 1970. In 1973, he completed his
legal studies at Cumberland School
of Law with a J.D. Judge Dubina
started down the road to judicial ser-
vice as a Law Clerk for Judge Robert
E. Varner of the United States Dis-
trict Court for the Middle District of
Florida. After ten years in private
practice, he returned to the federal
courts as a IMstrict Judge in the
Middle District of Flerida where he
gerved from 1956 - 19%0_ His appoint-
ment to the Eleventh Circuit came
in 1990 by President Bush. Judge
Dubina’s pro bono activity includes
asgisting in providing legal services
to the lessz fortunate though The
Lighthouse organization. He also
serves through several federal bar
professional associations.

Judge Susan Harrell Black
ptudied at Florida State University
wherc she received her BLA. in 1965,
The University of Florida presented
her aJ.D. in 1967 and she later added
to her legal education at the Univer-
sity of Virginia with the LL. M. in
1984 Judge Black hails from a pres-
tigious background of Florida judge-
ships beginning in 1973 with her ap-

pointment ta the Duval County Court.
Following six years in the state court
system, Judge Black transferred to
the federal courts by joining the
Middle District of Florida in 1979
where she served as Chief Judge from
1990 - 1992, Her appointment to the
Eleventh Circuit eame by President
Bush in 1992, Judge Black's activities
and honors include a long hist of pro
borio undertakings and professional
associations in service to The Florida
Bar.

Judge Edward Earl Carnes be-
gan hiz education at the University
of Alabarna where he received his B 8.
in 1972, He won the approval of the
faculty at Harvard Law School and
aceepted his JD. in 1975, Maving
south again, he labored as the Assis-
tant Alabama Attorney General from
1875 - 1892 Tpon his appointment to
the Eleventh Circuit in 1982 by Presi-
dent Bush, Judge Carnes continues
his public service through scveral
cemmittees and advisory hboards.
Judge Carnes’ public service empha-
gis has already contributed greatly to
improving our court system by work-
ing to revize rules and assist with ef-
ficient eourt practice.

Judge Rosemary Barkett irav-
eled a very unique path on her way
to the bench. Following her gradua-
tion from St. Joseph's College (AA.
1559), Judge Barkett kept order over
her charges in elementary and jun-
ior high achool while 2 teachrr with
the Sisters of St. Joseph of St. Au-
rustine, Flerids, from 1960 - 1965,
Returning to further her education,
ghe graduated from Spring Hill Cal-
lege (B.S. 1967) and the University of
Florida (J.DD. 1970). From 1571 - 1378,
Judge Barkett worked with Farish &
Farish until engaging her own sue-
cessful private practice in Weat Palm
Beach. 1979 launched Judge Barkett
into the judiciary when she became a
trial judge in the Fifteenth Judicial
Circuit where ahe later served as
Chief Judge. The Florida Fourth Dis-
trict Court of Appeal enjoyed one
short year {1984 - 1985) with Judge
Barkett until she was elevated to the
Supreme Court of Flerida in 1985,
Following almoat ten years with the
Supreme Court of Florida, part of
which saw her serving aa Chief Jus-
tice, Judge Barkett was appointed to
the Eleventh Cireuit in 1994 by Presi-
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dent Clinton, Throughout her career,
Judge Barkett has continued with her
love for teaching by serving several
universities nationwide.

Judge Frank Mays Hull received
her B.A. in 1970 from Randolph-Ma-
con Women's College and ber J.D. in
1973 from Emaory University, Like
many of her contemporaries, she in-
vestigated the possibilities of a career
with the federal judiciary as a Law
Clerk for Judge Elbert Tuttle at the
United States Court of Appeals for the
Fifth Circuit. After her ¢lerking posi-
tion, dudge Hull joined an Atlanta
firm where she remained until rezign-
ing her partnership in 1984 to join
the bench of Fulion County, Georgia.
From 1984 - 1994, Judge Hull contin-
ued in the state court judicial system.
Her move ta the United States Dis-
trict Court for the Northern Ihistrict
of Georgia lasted from 1594 - 1997 at
which time President Clinton se-
lected her for appointment to the
Eleventh Circuit. Judge Hull remaina
very active in numerous professional
asaociations evidencing her willing-
ness to work hard for pesitive change
in cur community and judicial syetem.

Judge Stanley Marecus began hia
education at Queens College of the
City of New York which granted his
B.A in 1967, Harvard University be-
stowed his J.D. in 1971 which pro-
vided the strong foundation for his
future as a jurist. The United States
Arpny had its turn with Judge Marcus
from 1968 - 1974 (some while in re-
gerve) until he joined Botein, Hays,
Sklar & Herzberg in New York City.
Judge Marcus also served as Law
Clerk to Judge dohn Bartels of the
United States Distriet Court for the
Eastern District of New York. Scon
Judge Marcus transferred his ener-
gics to government service by enroll-
ing with the United States Aftorney’s
Office where he prosecuted political
corruption and major crimes. A shift
westward moved Judge Marcus into
the United States Organized Crime
and Racketeering Section in Detroit,
Michigan, where he remained until
finally reaching Florida in 1982, From
1982 - 1985, Judge Marcus served in
the United States Attorney’s Office
in the Southern District of Florida.
His skills were rewarded with a posi-
tion as District Judge for the United

States District Court for the South-
ern District of Florida from 1985 -
1997, Judge Marcuz was appointed to
the Eleventh Cireuit by President
Clinton in 1997 where he continues
his service 1o the public through sev-
eral rules committees and advisory
committees.

Senior Judges

Judge John C. Godbold reccived
his B.A. {1940} from Auburn Univer-
sity and his J.I}. (1948} from Harvard
University. He alzo accepted three
LL.D. parchments - one from
Samford University (1981}, one from
his alma mater Auburmm University
(1988}, and one from Stetson Univer-
sity {19%4), Prior to obtaining his le-
gal training at Harvaed, Judge
Godbold aerved the United States
Army during the war from1941 -
1946, After serving as a math instrue-
tor at Auburn, Judge Gaodbold began
hiziegal career with Richard T. Rives
in Montgomery, Alabama, where he
later accepted a partnership. Judge
Godhbold resigned his lucrative posi-
tion in private practice in 1966 upon
his appointment to the Eleventh Cir-
cuit by President Johneon, After tak-
ing senior status, Judge Godbold
served as Director of the Federal Ju-
dicial Center from 1987 - 1990, He
continues to serve on several com-
mittees to advance the efficient op-
eration of the federal courts.

Judge Paul H. Roney studied at
the Wharton Schoo!l, University of
Pennsylvaniz, which conferred his
B.S. in 1942, His formal legal educa-
tiom began at Harvard where he re-
ceived his LL.B. in 1948 and ended
when he returned to the University
of Virginia (LL M. 1934}, Judge Roney
served in the United States Army
from 1943 - 1946, fullowing his gradu-
ation from Wharton. Afier complet-
ing Harvard, Judge REoney joined a
New York City firm before maoving
south to 8t. Petersburg in 1950, He
cnjoyed a successful private practice
for twenty years before his appoint-
ment to the Eleventh Circuitin 1570
by President Nixon. Numerous pro-
fessional associations absorb Judge
Roney’s time and efferts and he has
left his mark in the many commit-
tees he haa served.

Judge James . Hill was edu-

i0

eated by the University of South Caro-
lina until the war interrupted his eol-
lege career. During the war, Judge
Hill served in the U5 AF. from 1943
- 1845, Fullowing the war, Judge Hill
completed hie inatruetion at the Uni-
vergity af South Carolina and received
his B.5. in 1848 along with his J.I.
from Emory TUniversity that same
year {in light of the interrupted
classes of 1944). From 1343 - 1974,
Judge Hill engaged in private prae-
tice in Atlanta, Georgia. His first ju-
rist position found him at the United
States District Court for the North-
ern District of Georgia where he re-
mainad until receiving his appoint-
ment to the Eleventh Circuit in 1576
by President Ford. A diverse back-
ground allows Judge Hill service op-
portunities in varions committees
along with his work as President of
the Atlanta Legal Aid Society in 1964

Judge Peter T. Fay studied at
Rollins College where he aceepted his
B.A. in 1951 and at the University of
Florida which granted his J.D. in
1956. Three years in the United
States Adr Force preceded the comple-
tion of his legal education and
awarded him the rank of 1st Lieuten-
ant. Judge Fay began and ended his
fourteen-year private practice carcer
in Miami. In 1970, he aceepted his
first bench post at the United States
Distriet Court for the Seuthern Dis-
trict of Florida which he held until
his appointment to the Eleventh Cir-
cuitin 1976 by President Ford. A con-
summate lectorer, Judge Fay also
worked tirelessly in pro bono activi-
ties while in Miami,

Judge FPhyllis A. Kravitch
schooled at Goucher College where
she received her B.A. in 1941. The
Tniversity of Pennsylvania then con-
ferred her LL.B. in 1943 where Judge
Kravitch labared on the Board of Edi-
tors of the University of Pennsylva-
nia Law Review. Judge Kravitch held
positions with private firms in Savan-
nah, Georgia, from 1944 - 1970 be-
fore striking out into her own pros-
perous practice. Inm 1977, Judge
Kravitch was positioned as a jurist
with the Superior Court, Eastern Ju-
dicial Ciecuit in Georgia. Her appoint-
ment to the Eleventh Circuit came
by President Carter in 1979, Judge
Kraviteh continnes her many activi-




ties on committees designed to revise
rules of practice and procedure as
well ag her acholarly pursuits with the
likes of the Selection Committee for
Truman Scholars.

Judge Frank M. Johnson, Jr.,
graduated from Gulf Coast Military
Academy in 1935 and then received
degrees from both the Massey Busi-
ness College in Birmingham, Ala-
bama, {1937) and the University of
Alabama {LL.B. 1943}. Having joined
the United States Army (1943 - 1946),
Judge Johnson was awarded the
Purple Heart with Oak Leaf Cluster
and the Pronze Star for his service to
otrr country during the war. After his
military service, Judge Johnson
worked in private practice before join-
ing the United States Attorney’s Of-
fice in 1953, A judicial appointment
soon followed and from 1965 - 1979

Judge Johnson served the United
States Distriet Court for the Middle
Dristrict of Alabama, reaching Chief
Judge from 1966 - 1979 In 1579,
Preaident Carter selected Judge
Johnaon for the Eleventh Circuit.
Honors and awards decorate Judge
dohneon’s office in recognition of his
years of service including chairing
several committees and advisory
hoards,

Judge Thomas A. Clark attained
his scholarship from Washington and
Lee University (B.S. 1942} and the
Univergity of Georgia (LL.B. 1949),
The navy reserves enjoyed Judge
Clark’s services from 1842 - 1946
while he captained others as a Lien-
tenant Commander. Never afraid of
a challenge, Judge Clark began his
legal career as a sole practitioner
until merging hiz luerative practice

with a well-established firm in Gear-
gia. Moving to Florida in 15857, Judge
Clark joined the Tampa branch of
Fowler, White, Gillen, Humkey &
Trenman. Following eightcen years
with Carlton, Fields, Ward,
Emmanuel, Smith & Cutler, Judge
Clark was appointed to the Eleventh
Circuit in 1972 by President Carter,
Judge Clark’s professional associa-
tions and activities reflect a career
tempered by exceptional service to
the public through rules commitiees
and commissions to further the legal
profession,

Endnoites:

! Frederick H Nelson chairs the Federal
Appellate Practice Committer for the Florida
Boar, Rick is president of the Law Offices of
Frederick H. Welson, PA, with a nalionwide
conatitutional lawfeivil righte practice in fed-
eral trial and appellate courts,
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TIME FOR ACTS UNDER THE FEDERAL AND ELEVENTH CIRCUIT RULES OF APPELLATE PROCEDURE

L COMMENCEMENT - Fed R.App P 3(a) and 4(z)

Filing of notice of appeal

{days from entry of Judgement or Order

being appealed)

30 days for private partiea
60 days if government is party

IL. BRIEFS - Fed R App.P. 31{a)

a. Initial Brief {days fram filing the record)

40 days - 11th Cir. K. 31-1{a)

b. Answer Brief (days from indtial brief)

30 days - 11th Cir. B.31-1{a}

¢. Reply Brief (days from answer brief)

14 daya - 11th Cir. R. 31-1{a)

I1I. RECORD & TRANSCRIPT - Fed R.App.P. 10(bX3)

a. Deadline to file “Transcript Information Form™ with clerk
{days from entry of Judgment ar Order on post-trial motions).
If no transeript iz ardered, must certify to clerk.

13 dayz- 11th Cir. R. 10-1

k. Designation of additional parta by appellee, if necessary
(days from service of “T'ranscript Information Form™
c. Additional portions to be ordered by appellee ar appellant if under

court Order (days from designation)

10 days - Fed.R.App.P. 1{b)(3)
10days - Fed B App F. 10(b)3)

d. Court reporter to deliver transcript to clerk (days from receipt of

“Transeript Information Form™}

11

30 days - Fed R App P. 11{b};
and 11th Cir. R. 11-1




¥ Dae ta apace limitations, this article
will address an *appeal as of right™ from civil
judgmenta, Criminal appeala, appeals [rorm
Tax Courts, hankruptey appeals, ete,, and an
"appeal by permission” wifl not be sovered
in this article.

* The seope of this article is limiled to the
Eleventh Circuit Court of Appeals becauze
Flarida is eatirely withio the Eleventh
Circuit's juriadiction,

! Florida contains three federal districts
classified as the Northern District, Middle
District aod Southern Digtrict.

§ Eleventh Cireuit Internal Operating
Frocedures supplementing Fed R App. P
4la) requive that the sotice of eppeul be Ac-
tually “filed” with the clerk by the deadling
while specially noting to the practitioner that
the *mathng” provisions of Fed R App F 25(a}
do mot apply

# Fed E.App E 3¢t The Foderal Rules of
Appellate Procedure provide an egample of
the content reguirements in Form 1 o the
Appendix of Forma.

7 Fed R App. B diajl) An expeption to
ithe time requirement of Fed B App.B 4(a)(1)
gtatea that the notice of appeal muost ba Gled
within sixly {60) daye after the date of entry
of the Judgment or Order appealed Ororm if
the Elnited Slates is 8 party in the action,

* The Federal Bules of Appellate Proce-
durc do allow limited exbensions upon 2
showing of excueable neglect or good cause,
Fed.R.App P 4{a)(5) and 4(alé) OF
Fed R App P 1(h) regarding jurisdiction,

* Fed R App P d{ak4)

" Fed RApp.P. 4ladb),

Y Fed.B.App P 3a) Il o nolice ol appeal
iz mistekenly filed in the Eleventh Circuit,
the Eleventh Circuit’s clerk shall note tha
date it waa Mled and forward the notice of
appeal to the distriet court clerk. This mis-
take is not fatal and will secure the Eleventh
Circuit's juriediction if the notice of appeal
waa timely fled with the Eleventh Cirenit.
Fed R App-P. 4(a11).

2 Fed R App. P 3e). it the time of writ-
ing this article, the filing fee for a civil ap-
peal is $105.00 in each of the three Florida
federal districtz, Eleventh Circuit 1.0
supplementing Fed B App. P 3e).

? Fed RE.App.F He). Eleventh Circuit ln-
ternal Operating Procedures require that atl
lzez be paid to the clerk of the district court
with the notice oz appwenl_ . Eleventh Circuit
I.O.F. supplementing Fed. R.App P 3{&).

* Fed RADD.E 7.

& Fed R App.P 8(h).

ment 43 to the record on appeal”™ pursnant
to Fed R.App B 100d).

¥ Under normal procedures, the district
court will oot forward a copy of the docket
sheet until after the record 18 completely ag-
sgembled. 11th Cir K. 11-2 apd Elevesth Cir-
cuit LOLE. - 2 pupplementing 11th Cir K. 11-
2. Failure to order and review the docket
gheet prior to the complete assembly of the
record will eperee the practitioner into a
hurried review of the docket sheet alter the
district court has already finished compiling
the record on appeal and also compel the
additignal task of supplementing the record.

® This iz expecially impertant hecause
dizcovery materialz are oot filed with the dis-
trict court. If counsel wish to rely upon in-
terrogatories, requests for production andf
or requests for admission which were not
entered ioto evidense during a hearing or
trial, counzsel muet be sure to file these ma-
terials with the disirict court. Eleventh Cir-
cuit LOF - 3 supplementing 11th Cir K. 11-
4,

? {nce the record is assembled, the par-
ties hy stipulation, nr the district eourt of its
own initiative, may supplement the record
with additional materials if an item wase oot
ineluded because of arror or accident. This
may occur before or after Lhe resord 1o for-
warded to the Eleventh Circuit, Fed R App.B
10¢e).

* Fed R.App. P 10(h1(1).

® 11th Cir.R. 10-1.

3 The “Transcript Information Form™
form 18 prescribed by 11th CirR. 10-1.

I Copies of the “Transcript Information
Form"™ may be obtained from the district
court clerk. Elevanth Cirenit TO-.F. supple-
menting 11th CirK. 10-1,

2 The appelloe must be sertain ko review
the “Transcript Information Form" to assure
the appellant has included transeripts of any
n;neasary hearings andfer trial. 11th CirR.
10-1.

# 11th CirR. 10-1.

* Eleventh Circuit LOUF supplementing
11th CieR. 10-1 and Fed RApp. P 1HEH4),

T If the appellant intends to asgert that
the district court's findings andfor conclu-
giong are oot supported by the evidenee, Lhe
appellant must order any transcriptis) which
are relevant to such an asgertion on appeal.
Fed R App P 10(hW2).
11th Cir.R, 10-1.

Fed B App P 10{BH.I).
Fed.B.App. B 10{bH3}.
Fed R App P 10(hMW3).

T_Jd T &A_—_ T ansLrme ™I, . o3
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is incarcerated; in habess corpus actions
uoder 28 T1L5.C. §§ 2341, 2354, and 2255; and,
when the Ilmmigratinn end Naturalization
Bervice in a party. 11th CirR 33-1(a)(3).

4 Eleventh Circuit Rule 33-10a)(2) cre-
atea different requirements fvr appeals
from a baw eourt or administrative agency
11th CirR. 33-10a)2).

 11th CicR. 33-1{a¥1}.
11th CirR. 33-1ib)X1K1),
11th CirR. 338-1{bit1)ii}.
11th CicR. 33-1(bM1K1ii)
11th CirR. 33-1ibK1Hiv)
11th Cir B 33-1b¥ L)v).
11th Cic B 33-1(a){1). The appellee is
not required to file a responze Lo the “Civl
Appeal Btatement” form wunless disagree-
ment iz noted with the appellants filing.

® 11th CirR 33-1(007).

= 11th CicR. 33-L(002).

* Fed RApp P 11(k) and 11th CirR. 11-

E & B EMR

¥ 11th CirR 12-1,

® 11th CirK. 12-1. Couneel would he
wise tr ohtain An initial copy of the docket
aheet weall ahead of thiz time to arpure the
record contains all necessary materials.

¥ Fleventh Circuit I.OUP - 2 supplement-
ibg 11th CirR. 11-4.

9 11th Cir.E. 28-4, For axample, the ref
erence R4-9-8 indicates:

R 4-9- &

record  volume # document#
paged

reference

™ 11th CirR. 28-4, For example, the ref
erence B8.32 indicates:
R 8 3z
record  volume # paged
referenes
NOTE: DO NOT REFER TO TRAMNSCRIPTS
BY THE VOLUME NITMBER WHICH WAS
ASSIGNED BY THE COURT REFORTER.
You st use the volume number assigned
by the district court and written in the mar-
gin pext to the decket entry filing the tran-
seript. Transeript nurabers uzually follow in
sequence affer the Mol volume of pleadings
and other epurt papers and are oumbered
in chronclogical arder by date of Rearing.
Duplicate transcripts lincluding excerpts
when a transeript of the entire proceeding
ar trial iz later filed) are ordinorcily excluded
from the record.

% 11th CirR, 28-4,

% 11th CitR. 2B-1(i).

{ ;' Fed R App.P. 31(a) and 11th CirR. 31-

Hak
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11th CirK. 32-3,

11lth Cic R 32-3.

Fed R.App.F 33(a)04).
Fed R App.I® 32{a)B).
Fed.R.App.E 32(a)5),
Fed R App F 32(a)E).
Fed.R.App.E 32{a)5),
1lth Cic R 324,
Fed.B.App. P 32(a)(THAL
ilith CirR. 324,

1lth CirR. 324,

Fed R.App. P 3Ha)THBL.
Fed B App P 32{a)lTHEHI).
Fed B.App. P. 32{a)THTL
11th CirR. 31-2.

11th CirR. 31-4,

11th CirR. 31-4.

11th Cir K. 31-4.

11th Cic R, 31-2,

11th CicR. 32-2 and Eleveoth Circuit
L&LF - 1 asupplementing Fed.B.App.F. 32(a).

* 1ith CirR. 32-2.

* 11th CirK. 28-1{a) and Fed R.App. P
32laH2),

T 11th CirR, 236.1-1 Cervificare of fater
ested Persons and Corporate Discloaure
Statement: Contenta A certificate ghall be
furnizhed by appellants, appellees, interva-
oorg and emicus curiae, inclading govero-
mental partiez, which eontains a somplete
list of the trial judgeds), all attorneys, per-
gons, associations of persons, firms, partner-
ships, 01 vorporations that have an interest
in the outcome of the particular ease or ap-
peal, including subsidiaries, conglomerates,
affiliates and parent corporations, including
any publicly held company that owna 1045 of
mare of the party's stock, and other identifi-
able legal entities related to a party. In crimi-
nal und criminal-related appeals, the certifi-
cate ahall also digeloze tha identity of the
victims(s). In bankruptey appeals, the cer-
tificate ahall alzo identify the debtor, the
members of the creditor’s commities, any
entity which i3 an active participant in Lhe
proceedingys, and other entities whose atock
or equity value may be substantially affected
by the sulcome of the proceedings,

11th CirR. 26.1-2 Certificate of Inter
ested Persuny aad Corporote Disclogure
Statement: Time for Filing, The certilieate
described in 11th CirR. 26.1-1 shzll be in-
claded within the principal brief filed by any
party and shall alss be included within any
petition, anawer, motion or response filed by
any party (except for voopposed motions for
procedural orders 23 deaeribed in 11th CirR.
27-10cl), The clerk is not authorized to sub-
mit to the court any brief {except for the
reply brief of an appellact or cross-appel-
lant), petition, answer, motion O regponse
which does not contain the certificate, but
may receive and retain the papers pending
supplementation of the papers with the re-
guired certificate.

11th CirR. 26.1-3 Certificate of Fnter.
ested Persons and Corporote DHaclospre
Stoternent: Fnrmat, The certificate described
in 11th CirR. 26.1-1 shall immediately f5l-
low the cover page within a brief, and shall
precede the text in a pelition, unswer, mo-
ticn, or respange. The certificate shall list
persens and entities in alphabelical order,
have only ane eolumn, and ke double-spaced.
At the top of cach page the court of appesls
docket number and short style shall be noted

L I
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{oamse of firat-listed plaintiff or patitioner v.
neme of firat-listed defendant or respon-
dent). Each page of the certificale shall he
separately sequentially numbered to indi-
cate the total nnmber of pages comprising
the certificate (e.g,, C-1 of 3, C-2 of 3, O-3 of
). These pages do nat cgunt against any
page limitations imposed on the papers fijed.

“ “Any nongovernmental corporate
party to a proceeding in a court of appeals
must file 8 statement identifying all its par-
ent corporations and leting eny publicly held
company that owns 10% or more of the
party's stock” Fed RApp P 26,1(a).

% 11th CizHE. 28-1ic).

# Eleventh Circuit Rule 28-1(d) requires
that the Table of Contents include specific
page references to cach heading ar suf-
beadiny of each ssue argued.

¥ Tn addition to providing page numbers
for each ease sited, Eleventh Circuit Eute
28-1{e) requires that the Table of Citations
also identify with asterielks in the margin the
citations upon which the party primarily
relies.

#1 11th CirE. 2B-1(f).

“*11th CirR. 28-1(g).

¥ 11th CirR. 28-1(h}

“ Eleventh Circuit Rule 28-1(1) requires
thia ssction to include the course of the pro-
ceedings, a staternent of the facts, And the
standard or acope of review,

¥ 1 3th CirR. 28-1(j).

¥ 11th Cic K. 28-1(k}

¥ 11th CirKE. 28-1(1). The Fedaral Rules
of Appellate Procedure state the Conclusion
should be short and stote che previse ratiel
gought. Fed R App P. 28(3)0100.

™ 11th CirR. 28-1{m}. The Federal Rules
of Appellate Procedure do not require the
Certificate of Compliance if utilizing the paga
limitations of Rula 32(aXTHA).

™ 11th CirB, 38-1(n).

8 11th CirR. 30-1. The record excerpis
iz filed in lipw of the appendiz required pur-
suant to Fed R App B 30

W Jee paragraph supplementing 11lth
Cir.E. 30-1.

I See paragraph supplementing 11th
Cir.R. 30-1.

W 11th Cir.R. 30-1{ak

M 11th CirH. 30-1(b}

W 11th CicR. 30-1{c),

M 31th CizH. 30-1(d).

7 11th CicR. 30-1{g8),

W 11th CizE. 30-1f).

¥ 11th CicR. 30-1(g).

2 11th Cir.E. 30-}h).

= 11th Cir K. 30-10i).

= 11th Cic R 30-1()).

= 11th Cir.R. 30-1ik).

“ Eleveoth Cirenit OB - 3 supplement-
ing 11th Cirk 30-1.

® Eleventh Cirewit I OUF - 1 supplement-
ing 11th Cir R. 30-1 und paragraph supple-
menting 11th CirR. 30-1.

B Elevenlh Cirewit TOUP, - 1 supplement-
ing 11th Cir K. 30-1 and paragraph supple-
menting 11th CizR. 3(-1.

¥ Eleventh Circuit 1 O.P - 1 supplement-
ing 11th Cir.R. 30-1 and paragraph supple-
menting 11th CieR. 50-1.

= Eleventh Circuit LOP - 1 supplement-
ing 11th GicR. 30-1 and paragraph supple-
menting 11th Cir K. 30-1.

™ 11th CicR. 30-1,

B See paragraph supplementing 11th
CirR. 30-1.

B Fed R App P Z&(h).

M 11th CirR, 28-1,

# 11th CitR. 32-2 and Eleventh Circuit
L.O.F - 1 aupplementing Fed R App I 32(a).

B 11th CicR. 31-2.

¥ Eleventh Cirenit [OLF - 4 supplement-
ing 11th Cir K. 28-2 states that the appellant
mey file A notige waiving the reply brief to
expedite submizsion Lo the court.

. " Fed R.App. P 28(c) and 11th CirR. 28-
= 11tk CirR 32-% and Eleventh Cireuit

T.OP - 1 supplementing Fed R App.P. 32{a),
= 11th CizR. 2B-2.

 11th Cir.E. 2B-2.

= 11th CicK. 282

¥ 11th CirR. 28.2,

* 11th CizR. 282

¥ Fed R App.P. 320a)THA)

™ Fed R.App. P 32(a)7 BN

¥ 1lth CirR. 31-2,

¥ 11th CicE. 31-2.

" 11th CirR. 28-1(c).

W 11th CicE. 2B-1(e).

" 11th CirR. 34-3(4).

R 11th CirR. 34-4(a).

* Eleveoth Circuit LOVE - 3(e) supple-
menting 11th CirH, 344

= Eleventh Cireuit I.G.P. - 10 supple-
menting 11th CirH, 344,

™ Eleventh Cirenit TOLF - 3ie) supple-
menting 11th Cir R 34-4.

® Eleventh Circuit 0L F. - 8 supplement-
ing 11th Cir.R. 34-4.

™ Eleventh Circuit [LO.F - 13 supple-
menting 11th Cir R 34-4.

=™ Eleventh Circuit T.OWE . 13 supple-
mentiog 11th CirR. 34-4.

Introducing...
a new Motto/Logo for
The Florida Bar

mailed to you.

Look for the new motto on Bar materials
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COMMITTEE REPORTS

Appellate Court Rules
Liaison Committee

At jta January meeting, the Appel-
late Court Rules Commitiee of The
Florida Bar recommended that rule
9.21Wb) be amended to require that
the briefs inclede an explanation of
the applicable standard of review on
appeal. The Committee also recom-
mended a change to rule $.2100a)2}
to allow briefs to be submitted in 13-
point type. Finally, the Committee
recommended a change to rule
9.140(b)}1) to allow z defendant to
appeal from a finat order withhalding
adjudication after a finding of guilt
and orders denying relief under
Florida Rule of Criminal Procedure
3.800{a) or 3.550.

Appellate Mediation
Subcommitiee

The Appellate Mediation Subeom-
mittee of the Appellate Practice and
Advecacy Section will be meeting at
The Florida Bar Association’s 1599
Annual Meeting. The meeting is
scheduled for Thursday, June 24,
1529, from 3:0) to 4:00 p.m., at the
Boca Raton Resort and Club, Boea
Raton, Florida.

CLE Committee

Appellate Section’s
“Flagship” Seminar

The seminar, entitled *May it
Please the Court: Hot Topics in
Appellate Practice,” was success-
fully held on Oetober 29, 1998, in

Tampa. The turnout was a good one,
with 73 people attending the live ses-
sicn and a total of 160 signed up thus
far, including the taped sessions. The
alate of speakers was comprized en-
tirely of appellate judges. Based upon
the comments of the attendees, the
speakers and courge materials were
very well received. This seminar will
he held every other year, and will
next be held in the year 2000 with a
similar format planned.

Appellate Practice
Certification Exam Review
Course

This year's course was held in
Tampa on February 5, 1999, Jennifer
Carroll served as the Chair of the
Steering Committee. The course in-
eluded some new speakers. The
course was successful once again this
vear with 45 attendees.

Federal Appeliate Seminar

The Federal Appellate Seminar,
which will be held every other yvear,
was held in 1858 and will be held
again in the year 2000,

Appellate Practice
Workshop

The 1938 Appellate Practice Work-
shop, which wag held in July, waa very
successful. The SBection has received
ity share of the proceeds. The pro-
gram will be held again this yvear at
Stetson University during the last
week of July. Minor changes are be-
ing made based upon comments from
the participants in the hopes of tweak-
ing an already very successful pro-
gram. Once again, the program will
not be co-sponsored with The Florida
Bar so the Section ¢an take advan-
tage of the opportunity for increased

revenyes, Tom Hall, who served as
the Chair of the Steering Committee
for the 1998 program, is again work-
ing on thie program.

Joint Seminar with

Trial Lawyers Section

The sub-committee on alternative
seminars has been developing a fall
seminar te hold in alternate years
when the “Hot Topice” ia not held.
This year'’s program will be a joint
seminar with the Trial Lawyera Sec-
tion, oo October 14, 19%8. The pro-
gram will address some aspects of
appellate practice and procedure for
trial lawyers, including an analysis of
the varigus phases of a trial from an
appellate perspective. It is anticipated
that the program will be of interest
to both trial lawyers and appellate
lawyers, Scheduled topics inelude
jury selection; pleadings, discovery,
pre-trial metions, and interlecutory
review; evidentiary issues; working
with appellate lawyers at the trial
level; closing arguments, jury in-
structions, verdict forms, and ver-
dicts; and post-trial motions. An im-
pressive slate of speakers is being
assembled, including 4th DCA Judge
Larry Klein, 3rd DCA Judge Gerald
B. Cope, Jr., and 2nd DCA Judge
Carolyn Fulmer. The Steering Com-
mittee includes co-chaira Steve Stark
and Robert Glazier, Tom Elligett, Su-
san Fox, Allizen Hochman, and Steve
Wisotsky.

Co-Sponsorships

The Appellate SBeetion and the
Family Law Secticn will eo-sponsor
an appellate seminar scheduled for
September 23 & 24, 1999, in Miami
and Tampa, respectively. Debra
Sutten iz coordinating the program

Congratulations to
William Haddad

Recipient of the 1999 Adkins Awand
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on behalf of the Appellate Section.
The Appellate Section and the Fam-
ily Law Section will aplit the proceeds
of the program. The program will in-
clude five segments on appellate top-
ics with 5 focus upon family law prac-
titioners. The Committees is presently
inviting speakers and anticipates that
at leaat one Supreme Court justice
will participate. The Section is explor-
ing the possibility of co-sponsoring
seminars with other sections of The
Florida Bar, including the Govern-
ment Lawyers Section.

Committee Membership

The Committee is seeking a few
new members whi are willing to play
an assigting role with respect to one
of our seminars for the 1999-2000
year, Anyone who is interested in
serving on the Cammittee should con-
tact Jack Aiello at 561-650-0716 or Roy
Wasson at 305-666-5053.

The next meeting of the CLE Com-

mittee will be at the Bar's Annunal
Meeting in June in Boca Raton. The
exact time and place will be an-
nounced shortly.

Long-Range Planning
Commiittee

The Long-Range Planning Com-
mittee met again on Wednesday,
March 31, 1999 at 2:00 p.m. The meet-
ing was attended by the Section’s new
administrater, Austin Newberry, as
well as our administrator emearitus,
Jackie Werndli. Cindy reported that
the Indian River Plantation Marriott
in Stuart, Florida could accommodate
the first Section Retreat on Friday-
Sunday, April 28-30, 2000, The
Marriott quoted a group room rate
of $119.00 per night for single or
double ocenpancy. Tom Hall reported
that Judge Padovano has agreed to
be our keynote spesker at the Fri-

day night dinner. Jack Aielio re-
ported that Panl Remillard has sev-
eral prepared CLE courses dealing
with professionalizsm available, but
that none dealt specifically with ap-
pellate advocacy issues. Tony Musto
suggested that Section members as-
sist Faul in developing a profeasion-
alism CLE course geared to appel-
late practitionera. Jack volunteered
to discuss this aption with Panl and
to offer the time and talent of the
members of his CLE committee, Tom
Elligett will send Paul and Jack 2
copy of the chapter in his book on
this subject. Jaekie and Tony had
suggestions for possible facilitators
for Saturday’s planning meeting.
Further research and comparison
shopping will be undertaken.

The next Long-Range Planning
Committee meeting will be held at
the annual meeting of The Florida
Bar at 2:30 p.m. on Thursday, June
24, 199%.

e Lo thees Chaiee

harmless error doctrine to ignore se-
rious errors which reasonably could
have contributed to the verdict and
judgment. I think we are closer to
that extreme during this generation,
and I want to urge the appellate
judges of Florida to recvaluate their
approach toward the applying the
harmless error rule in that way.
The letter of Florida law permits
appellate courts to turn a blind eye
to established trial error, where the
final result of the proceeding below
is to the liking of appellate judges.
For example, §5%.041, Fla. Stat. es-
sentially allows courts to overlook
errora {even those which conld have
contributed to the verdict) unless *it
appears that the error complained of
has rezulted in a miscarriage of jus-
tice.” Obvigusly, if the verdict is one
to the liking of the appellate pane)
based on the facts of that case, they
will nat be inclined to find a *miscar-
riage of justice” warranting reversal,
PUM e e ]

_ e

a way makes appellate judges assume
the role of weighers of the evidence.
That is not right.

One fact-finder's miscarriage of
justice may he another fact-finder's
just result. Appellate judges are not
suppose to be the finders or weighers
of fact, but the appliers of law to those
facts.

I kave no deubt but that all of the
appellate judges in Florida during
this time in our history are doing
their bezt to reach just results and
almost always are totally correct in
their application of the harmless er-
ror doctrine. However, I am con-
cerned that application of the doctrine
in such a way as to allow individual
evaluations of whether there was a
micecarriage of justice may at some
time in the future do harm to the rule
of law.

Proponents of a harmless error
test which permits affirmance not-
withstanding error which could have
contributed to the result “readily con-
cede that in equating a correct result
with justice, an appellate court nec-
ezsarily envizages what result it
wirald have reached as a trier of fact,

2 ¥ Ll el e r—i e e

ror, 18 {1970}

Time, space, and my lack of thor-
ough research prohibit me from pre-
senting here the proposal I am devel-
oping for a harmless error doctrine
in Florida. But, in overview, the gist
of what [ someday hope to say on the
subject is that an error which con-
tributed to the verdict below should
be held te be a miscarriage of justice,
whether or not the verdict below is
the one I would view as eorrect. This
15 a blunt cail for the appellate judges
of Florida to reject the temptation to
affirmn where the result is to their lik-
ing, if it is gquite possible that an er-
ror led to that result. Go ahead and
reverse, [f the result which you as a
judge think was correct indeed is just
and in keeping with the law, then it
should be repeated upon retrial with-
out the taint of the error. If that re-
sult might not be reached absent the
error, then the harmless error doe-
trine should not be applied to affirm
that reault.

Having reached the end of my
term as Chair of the Section, and hav-
ing probably alienated all the appel-

late judges in the state, I now will
b 1k




State Criminal Appellate Law Update

by Roberta G. Mandel

Scoft v. Buiterworth, 24 Fla. L.
Weekly 5195 (Fla. April 29, 1559)
There i no error in denying the
request of a death-zentenced defen-
dant for disclosure of records by the
Attorney General's office which eon-
sigted of almost entirely handwritten
notes and drafts of pleadings, on the
ground that the records were either
exempt from disclozure as clemency
materialz or were not public records.

Lima v. Staie, 24 Fla. L. Weekly
D92L (Fla. 3d DCA April 21, 1999)
Both prongs of the procedure set
forth in Harredl v. State, T09 So_2d
1364 (Fla.}, cert. denied, U.S., 119
S.Ct. 236 (1958) were met where a
witness who lives in another state
had suffered serious injuries which
impaired her shility to travel so that
she was unable to attend the hear-
ing, and where the witness’ testi-
mony was material and necessary in
order to prevent a failure of justice,
the testimony of the witness via sat-
ellite comstituted a permissible excep-
tion to the Confrontation Clause.

State v. Williams, 24 Fla. L. Weekly
5119 {Fla. March 4, 1999)

Does the 1997 amendment to
the Florida Rule of Criminal Pro-
cedure 3.180(b) apply retroac-
tively?

Noa. A defendant waives his right to
be present from a bench canference
where defense counsei affirmatively
states that he personally discussed the
defendant’s right to be present at the
bench during jury selection and the
defendant waived the right.

Henderson v. State, 24 Fla. L.
Weekly SM (Fla. February 18, 1999)

Does a criminal defendant’s
request of nonexempt public
records trigger the reciproeal
discovery obligation contained
in Florida Bule of Criminal Pro-
cedure 3.220{a)? Yes, the Florida Su-
preme Court in answering the question
in the affirmative, amended Florida
Bule of Criminal Procedure 3.220(a}.
The Court held that a criminal
defendant’s filing of a publie records re-

quest for nonexempt law enforeement
records relating to the defendant’s pend-
ing prosecution shall be deemed an elee-
tHon to participate in diseovery which
triggers reciprocal discorery obligation.
Florida Rule of Criminal Proesdurs
3.22{Ha) amended, effective immedi-
ately, how includes a defendant’s filing
of a public records request as an election
to participate in discovery which triggers
the reciprocal discovery obligation.

Scogginsv. State, 24 Fla. L. Weckly
548 (Fla. January 21, 1999

It is error for trial courts to in-
quire into jury'’s numerical division
on the verdict during deliberation.
Such error, however, doesn't consti-
tute fundamental error and require
reversal where, a5 in this case, there
wak no chjection and the totality of
the cireumstances didn't support a
eonclusion that there was a coercive
influence on the jury's verdiet.

Morria v. State, 23 Fla, L. Weekly
5620 (Fla, December 10, 1998)

Florida Supreme Court inter-
preted Florida Rule of Criminal Preo-
cedure 3.380(k), and held that once a
maotion for judgment of acquittal has
been made at the close of a state’s
case and brought to the trial eourt’s
attention, the issue should be consid-
ered preserved for appellate review.
It iz therefore unnecessary for the
defendant to renew the motion at the
close of all the evidence.

Amendment to Florida Rule of
Criminal Procedure 3.380(h), 23
Fla. L. Weakly 8823 (Fla. Decem-
ber 10, 1988)

Florida Supreme Court on the
Court’z own motion, consistent with
the Court's reasoning in Morris u
State, No. 90,427 (Fla. Dee_ 10, 1998),
amended Rule 3.280(b) of the Florida
Rules of Criminal Procedure with re-
gard to its provizion requiring that a
motion for judgment of acquittal be
renewed at the close of all the evi-
dence. The amendment became effec-
tive immediately.

State v. Walters, 719 So.2d 1027
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Section 90.422 of the Florida Evi-
dence Code excluding evidence of an
offer to compromise a claim applies
only in civil cases and is inapplicable
in criminal cases. The defendant's
statements to an insurance adjuster
aa part of an offer to settle insurance
claim were therefore, admiszible in
prosecution for filing & false and
frandulent ingurance claim.

Brown v. State, T1850.2d BB2 (Fla.
1996}

Florida Supreme Court an-
swered the following certified
question in the affirmative:
Should the decision in Parker v.
Staile, 408 So0.2d 1037 (Fla. 1982),
he overruled in favor of the
analyais of the evidentiary re-
quirements for proof of convieted
felon status in firearm violation
cases established for federal
couris in Old Chief v. United
States, 51910.8. 172,117 5. CL. 644,
136 L.Ed, 2d 574 {1997,

The Court held that when a crimi-
nal defendant offers to stipulate to
the convieted felom ¢lement of the
felon-in-possession of 2 firearm
charge, the court muat accept that
stipulation conditioned by an on-the-
record eoilogquy with the defendant
acknowledging the underlying prior
felomy conviction(s) and aceading to
the stipulation. The Court further
held that the State should be allowed
to place into evidence for record pue-
poses only, the actual judgrment(s) and
sentence{s) of the previous
convictionis) used to substantiate the
prior convicted felon element of the
charge. Neither the documents
placed by the State in the record nor
the number and nature of the prior
convictiona should be disclosed to the
jury. The Court maintained that a
judge may instruct the jury that it
can consider the convicted felon ata-
tus element of the erime as proven
by agreement of the partizs in the
form of a stipulation.

State v. Rayde, 713 So.2d 896 (Fla.
19598)




When a defendant does not tes-
tify, is a ruling regarding im-
peachment of a defendant pursg-
ant {0 Section 908.610{1}, Florida
Statutes (1985), preserved for re-
view?

The Florida Supreme Court an-
swered the question in the negative
and adopted the reasoning of the
United States Supreme Court in Lerce
v, IMited Stafes, 469 US. 358 {1984)
and held that 2 defendant must tes-
tify at trial in order to preserve for
appeal a claim of improper impeach-
ment with a prior ¢onviction. The
Court reasoned that because Raydo
did not testify, the substance of his
testimony was unknown and the im-

peachment evidence claimed to be
impermissible was never introduced
inte evidence.

The thrashold question before the
Court was whether Raydo's constitn-
tional right to testify was violated by
the trial equrt’s decision to permit the
State to impeach him with a nols con-
tendere plea. The Florida Supremce
Court, held that atrial court’'s ruling on
an impeachment issue, such as the
scope of Section B0.610(1) impeach-
ment, that might influence a defendant
not to testify does not amount to a con-
stitutional violation, unless the subject
of the ruling iiself has constitutional
implications. The Florida Supreme
Court stated that a trial court’s ruling

Appellaie Practice and Advocacy Section

Minutes of the Executive Council Meeting
Held on January 21, 1999, Wyndham Biscayne Bay Hotel, Miami, Florida

Call to Order

The Executive Counecil Meeting
was called to order by section chatr
Boy Wasson at 2:40 p.m. Jackie
Werndli (who needed ne introduction)
was introduced as the Section’s in-
terim adminiztrator and announced
the resignation of Jamela Abaied.

Approval of Minutes
The minutes of the previous meet-
ing were approved as corrected.

Chair's Report

Due te amount of business to be
eonducted, Roy omitted the Chair's
Report,

Morris Silberman, the Section’s
Board of Governors Liaison, briefly
addressed the Exceutive Council

Roy then introduced Michael L.
Richmond, Profeszor of Law at the
Shepard Braad Law Center at Nova
Sountheastern University. Prof. Rich-
mond reported on the Novermnber 1998
Moot Court Competition, which was
held in Atlanta. He then reported on
his planz for the November 1999
Competition, which will be held in
Florida cn November 12 & 13. Prof.
Richmend described how the compe-
tition will be gorganized and the na-
ture of the assistance he will need
from the Appellate Section, Basically,
he needs 45 attorneys to act as judges

on Friday, November 12 and fifieen
attorney-judges on Saturday mom-
ing, November 13. He will need ap-
proximately 6-9 appellate judges to
Judge the finals on Saturday. He also
needs about 4-6 appellate attorneys
to grade briefs.

Prof_ Richmomd alse requested that
the Section underwrite the cost of the
awards that will be presented to the
finalists and the eost of the reception
to be held an Friday night.

Bob Sturgess voluntesred the
members of the Civil Appellate Prae-
tice Committee to recruit appellate
attorneyz from around the state to
act as argument judges and brief
graders. Angela Flowers agreed to
raise money for prizes and the recep-
tion. Raoul Cantero and Judge Cope
agreed to contact each of the Flarida
law schools to make them aware that
a law achaool host will ke needed for
the November 2001 competition.
Prof. Richmond will supply the names
of the law school contacts.

Tony Musto moved that the Sec-
tion sponscr the awards for the Best
Brief and the Winning Team at a cost
of $200.00. The motion was secended
and carried.

Committee Reports

Programs Committee
Ty Cone reported for Bonnie
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on a Section 30 610(1) issuze, even ifer-
ronecus, does not rise to an unconstity-
tional infringement on the fight to tes-
tify. Therefore, where Raydo elected not
to testify after the trial court’s ruling
that the nolo contendere plea could not
beused for impeachment, and impeach-
ment evidence was never introduced,
Raydo's claim of improper impeach-
ment was not preserved for appellate
review.

Raberia G. Mandel graduated from
the University of Miami School of Low
in 1984, She is emploved as a Senior
Agzistont Attorney (General in the
Criminal Appeals Division of the
Florida Attorney General’s Office.

Brown that plans for the Supreme
Court Panel and dessert reception
are proceeding nn schedule,

CLE Commiites

Jack Adello, Chair of the CLE Com-
mittee, reported on several CLE
courses: Hot Tapics, held on October
29, 1998, was well atbended (73 at the
live session) possibly because the fac-
ulty were atate appellate judges. By
the time the taped sessions are aired,
it is expected that 150 will have at-
tended. Hot Topics will not be offered
in the Fall of 1999. Instead, the CLE
Committee (with Steve Stark and
Robert Glazier as co-program chairs)
is planning a seminar on appellate
issues at trial which will be co-spon-
sored with the Trial Lawyers Seetion.

Jack reperted that the annual Cer-
tification Review Course will be held
in Tampa on Febrgary 6, 19993 Jen-
nifer Carroll was the Course’s pro-
gram chair. Jarck also reported on an
upcoming eo-sponsorship with the
Family Law Section zcheduled for
September 23 & 24,

And lastly, Jack reported on the
successful first Appellate Practice
Warlshop held in July. Jan Majewski
of Stetson presented Jack and the
Section a check for $3.005.00 as the
Section’s portion of the profit from

continued, nevt poge




the course. Thia year the Workshop
will be held on July 28-30.

Membership

Judge Polen reported that he had
consulted with the Family Law Sac-
tion about a joint dues program . They
were not interested. Jackie Werndli
reported that, as of January 1, 1999,
the Section’s membership nurmbered
1,036.

Civil Appellate Practice Cormumitltes

Bob Sturgess, Chair of the Com-
mittee, reported on an article
authored by Committee member
Jennifer Carroll and on plans to write
another article on appellate depart-
ments in large law firms. He alao re-
perted that the Committea's gusrd-
ian ad litem program had five
favarable results in Miami. The Mi-
ami coordinator will be communieat-
ing with the coordinators of the other
DCAs. The Committee i going to
keep a brief bank.

Amicis Curiae

John Craldiree reported that the
court reporter fee isaue has been
“punted” over to the Appellate Rules
Committee, and that Nancy Grepoire
has put thiz issue on the Commitiee’'s
agenda. John moved that the Section
take the position that court report-
ers in Florida charge the same rate
for deposition and trial transcripts
and not require multiple copies to be
crdered. The maotion was seconded
and carried.

John alan reported that the Com-
mittes had voted at today's meeting
to expand its mandate to write briefs
for the Florida Bar Board of Gover-
nors when it decided to take an am-
icus pogition in a case in which the
Florida Bar was not a party. John
moved that this option be presented
to the Board of Governars for its con-
sideration. The motion was seconded
and carried.

Appellate Rules Liaison Cammities
Racul Cantero reported on the
Committee’s Mission Statement.
Raoul mentioned the difficulty of con-
veying rule change iszies because the
Appellate Rules Committee meets
the day after the Executive Council
meeting. John Crabtree suggested
that the committee digest the agenda
of the Rules Committec and present

it to the Council so that the Couneil
can be informed of what is on the
agenda and can take a position if so
desired. A motion was made and later
withdrawn to take a position on the
igsue of whether brefs should inclade
a separate section on the applicable
standard of review. Raoul then re-
ported on rules passed at the last
meeting now being considered by the
Florida Supreme Cotrt.

Appellate Certification Liaizon Com-
miitfee

Tony Musto reported on the activi-
ties of the Certification Committee,
The Committee met yesterday to re-
view exam questions. The exam is
scheduled for March 12, 1999
Twenty-four people are registered to
take it. He alss mentioned that re-
certification of the first class certified
will take place in 199%. Re-certifica-
tion applications will be mailed in the
next month and the application pe-
riod expires on May 31, 1909, The
expiration period is tolled if an appli-
cation haa been filed.

Federal Appeliate Practice Commities
No report.

Crimingl Appeflate Practice Commit-
tee

Harvey Sepler, Chair of the Com-
mittee, reported on its projects: (1)
canvasing cireuit court judges to de-
termine common problems with
eounty court to circuit court appeals,
and (2) establishing a mock oral ar-
gument to take place areund the
state uging two outstanding appellate
attorneys from that part of the state
to make the argument to the diatrict
court in that area. The idea would be
to tape the argument, the lawyers
discissing the strong and weak pointa
of their arguments, and a discussion
with the judges about the argument.

Appellate Mediation Committee
No report.

Legislation
No report.

Long-Range Planning Commiites
Cindy Hofmann reported that the
Long-Range Planning Committes had
met and had dizscussed plans for the
Section’s first retreat. Each member
of the Commitiee accepted a task re-

18

lated to planning the retreat {for ex-
ample, getting 5 guest apeaker, find-
ing a CLE course to offer, and finding
a hotelfresort). The Committee will
meet again in mid-March to continue
the planning =ffort.

Publications Committee

It was snnounced that the Guide
will be puklished in the fall of 1999 as
the 1998-2000 Guide. This will
become the new schedule so that
relatively soon after renewing or
hecoming a member, the Section
membership will receive a new
edition. It was also announced that
Tom Elligett had recently submitted
an article for publication in The
Florida Bar Journal.

0Old Business
Section Website

Steve Stark reported his progress
on getting a Section website up and
running. He plans to have a flowehart
prepared by March 1, 1999 showing
whal the website will look like. By
March 15, 1999, he hopes to have a
heta version that Section members
can view. He wounld like all commit-
tee chairs Yo appoint a website liai-
son to identify what needs to be put
on the site. By the Junc meeting he
will have a complete proposal, ineltd-
ing the costs of maintaining the site,
for a vote of the Section.

Notional Moot Court
This was discussed at the begin-
ning of the meeting.

Practice Before the Florida Supreme
Conrt

Tony announced that this CLE
seminar was being co-sponsored be-
tween the Government Lawyers and
FSII law school. It will be presented
on June 11, 1983 There will be cne-
on-one contact with the Supreme
Court justices. Space ia limited.

Byluw Amendment

Hoy raized the issue of amending
the bylawsa to provide for continued
participation of past Section chairs.
Dis¢ussion was had on the pros and
cons of making the past chair posi-
tiong inty voting member pozitions
for an infinite period of time. As more
past chairs come into existence, their
preaence at council meetings may di-
lute the voting power of the regular




Executive Council memhers. Tony
suggested an opt-in provision so that
only past-chairs that express an in-
terest wonld be given a seat on the
Council. Steve volunteered to rewrite
the bylaw based on the discussion.
Any member with comments was
asked to give them to Steve, who will
create a hew bylaw amendment for
discussion at the June meeting, An-
gela Flowers and Jehn Crabtree
joined Steve az members of the ad
hoe¢ bylaw subcommittee.

MNew Business
1999.20000) Section Budget

The budget was approved with the
addition of a $3,003 line item to cover
the cost of the planned retreat to be
held in the gpring of 2000,

Section Name Change

Roy invited discussion on chang-
ing the name of the SBection. He re-
ported that he had =zent out a ques-
tionnaire asking for input on this
isaue. John moved that the name of
the Section be changed to the Appel-
late Practice Section. Any change re-

quires a bylaw amendment, which
has to be enbmitted to the Board of
Governors and then goes to the
Florida Supreme Court for approval.
The Executive Council, by a vote of &
for and & against, voted to recom-
mend the bylaw change.

It was recommended that hoth by-
law amendments (1) voting power and
Executive Council seats for past
chairs, and (2} Section name change
{to be drafted by Bob Sturgess) be
published in the March/April issue of
The Record.

Adjournment

The meeting was adjourned at
5:26 p.m. The next meeting will be
held on Thursday, June 24, 1999 at
10:00 a.m. - 12:00 noon.

MEMEERS FRESENT:
Jack Adello

Caryn Belhus-Lewis
Raoul Canterc

Jennifer Carroll

Ty Cone

John 7. Crabtree

Judge Gerald B. Cope, Jr.

Judge Margucrite H. Davis
Angela Flowers

Robert Glazier

Cindy Hofmann

Ben Kuehne

Tony Musto

Judge Kathryn Pecko
Harvey Sepler

Steve Stark

Bok Sturgess

Roy I). Waszon

Judge Peter IN, Webster

MEMEERS ARSENT:
Bonnie Kneeland Brown
Judge Richard H. Frank
Judge Charles M. Harris
Stuart Markman

Hala Sandridge

Jack W. Shaw, Jr.

Judge Gersld B. Tjoflat
George Vaka

OTHER ATTENDEES:
Jackie Werndli

Michasl L. Richmond
Morris Silverman

APPELLATE PRACTICE & ADVOCACY SECTION
MEMBERSHIP APPLICATION

This iz 4 special invitation for you to become a member of the Appellate Practice & Advocacy Section of The
Florida Bar. Membership in this section will provide you with interesting and informative ideas. It will help
keep you informed on new developments in the field of Appellate Practice. As a scction member you will
meet with lawyera sharing similar interests and problems and work with them in forwarding the public and
professional needs of the Bar,

Te jein, make your check payable to “THE FLORIDA BAR™ and return your check in the amount of $20 and
this completed application card to AFPELLATE PRACTICE AND ADVOCACY SECTION, THE FLORIDA
BAR, 650 APALACHEE PAREWAY, TALLAHASSEE, FL 32399-2300.

NAME ATTORNEY NO.

OFFICE ADDRESS

CITY/STATE/ ZIP

Note: The Florida Bar dues structure does nat provide for prorated dues. Your Section ducs covers the
period from July 1 to June 30.
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TALLAHASSEE, FL
Parmit No. 43

20




