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This is the year for each member
of the Section to take individual
steps to improve and add to the ser-
vices we provide to our group and the
appellate process. This is a call for
volunteer leadership. Most of us are
willing to act when asked to perform
a specific task for groups like bar or-
ganizations. “Yes” is the answer I al-
most always hear when I ask one of
our members to write a piece for pub-
lication, to speak at a CLE seminar,
or to represent the Section at a func-
tion.

But we need to exhibit the kind of
volunteer leadership which the
founders of the Section showed when

they formed our group. No one ap-
pointed our founders to a committee
to study forming this Section, be-
cause there was no such committee.
Our founders took on the task them-
selves because they are leaders.

Don’t wait for someone to appoint
you to a committee or ask you to un-
dertake a project. Take on a task, tell
us about it, and the Section will re-
act to support your efforts. We are not
asking you to do it all yourself with-
out help from our existing structure.
Many good ideas from volunteers
like you will fall within the mission
of existing committees. If you have
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Introduction
So deluged is the Fourth District

Court by the steady stream of appel-
late matters from circuit courts and
agencies in six diverse counties, that
the Court conducted two, and even
three oral argument calendars simul-
taneously during the weeks that this
article was being prepared. Nonethe-
less, each and every one of the judges
of the Fourth District still cheerfully
gave of their “spare” time to partici-
pate in the interviews and informa-
tion-gathering process that this se-
ries requires. While the judges them-
selves generally were disinclined to
offer conclusory characterizations of
the “personality” of their Court, the
willingness of all the judges to par-

ticipate in this project should offer
the readers some insight into the
Fourth District’s makeup.

This installment in the series of-
fers an informational and entertain-
ing history of the Fourth DCA, a
fairly comprehensive look at the in-
ternal workings of the Court, many
practical tips for practice before the
Fourth District, from basic pointers
to matters of fine-tuning, and
glimpses into the backgrounds of the
members of the Court. My collabora-
tive author from the Court is Marilyn
N. Beuttenmuller, who received her
M.B.A. from the University of Florida
in 1972 and her J.D. from the Uni-
versity of Miami School of Law in
1977. She was a Fourth District

Court of Appeal Staff Attorney for
Judge Gavin Letts for 13 years be-
fore being appointed Clerk of the
Fourth District Court of Appeal on
July 1, 1991.

History and Jurisdiction
of the Fourth District

“For some time Florida, like all
Gaul, was divided into three parts —
the First, Second and Third District
Courts of Appeal. As Florida grew, so
did the incidents of crime and civil
disputes and, with it, the number of
appeals escalated until, in the latter
part of 1964 and early 1965 the legal
field knew that a new district would
need to be formed. This was to be
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ideas to increase membership, con-
sider joining our Membership Com-
mittee. If you want to work to change
the Board Certification process, join
the group which represents the Sec-
tion in that process, and so on.

A list of existing committees and
their Chairs is contained inside this
edition of The Record. Also included
is a Volunteer Leadership Form on
which you should indicate your will-

ingness to serve on our existing com-
mittees. Even if you already are on a
committee, please complete the form
to indicate a willingness to remain on
the committee. Our committee
Chairs will be updating their lists to
delete those who are unable to con-
tinue serving on a particular commit-
tee.

Many of you may have ideas for
one-time or long-term projects which
do not fall neatly within our existing
committee structure. Use the en-
closed form to tell me about your
ideas and we will look for ways to
assist you. Warning: you will be

agreeing to Chair or serve on any
group created to work on a good idea
you have. Volunteer leadership is not
just coming up with a good idea for
others to develop.

This call for volunteer leadership
applies equally for judges and law-
yers. Our per capita participation by
appellate judges is remarkable, but
we want to continue to invite those
who have not yet become active on
both sides of the bench.

Thank you for your willingness to
be volunteer leaders. I am looking
forward to seeing you at our next
meeting.

book review
Reviewed by Scott D. Makar

“A Book of Legal Lists:
The Best and Worst of
American Law”
by Bernard Schwartz

the following categories: greatest and
worst Supreme Court Justices, great-
est and worst Supreme Court deci-
sions, greatest dissenting opinions,
greatest non-Supreme Court judges,
greatest and worst non-Supreme
Court decisions, greatest law books,
greatest lawyers, greatest trials, and
greatest motion pictures. He also pro-
vides 300 pages of written commen-
tary accompanying his selections.

My favorite categories are the
greatest dissenting opinions, great-
est law books, and greatest movies.
On the dissenting opinion list are
three by Justice Oliver Wendell
Holmes (i.e., the Great Dissenter —
though he only wrote 72 dissents,
compared to 486 by Justice William
O. Douglas) and three by Justice
Louis D. Brandeis, who together
“formed the most famous dissenting
team in judicial history.”

The law book list includes stan-
dard classics, such as The Federalist
(1788), Cardozo’s The Nature of the
Judicial Process (1921), Holmes’s The
Common Law (1881), and Story’s
Commentaries on the Constitution of
the United States (1833). But it also
includes a few that are not as widely
known, such as James C. Carter’s
Law: Its Origin, Growth and Func-
tion (1907) and James Kent’s Com-
mentaries on American Law (1826-
1830). I must sadly admit I was not
familiar with these latter works. I
was heartened to see that Judge Ri-
chard Posner’s Economic Analysis of

Law professor Bernard Schwartz
led an interesting and prolific life. He
is widely known for his accounts and
analysis of the inside workings of the
United States Supreme Court’s deci-
sion-making and opinion-writing
processes. His Unpublished Opinions
series, which presented the prelimi-
nary drafts of opinions in significant
cases from the Warren, Burger, and
Rehnquist courts, were highly re-
garded for their insight into the in-
nermost workings of the Supreme
Court.

Shortly before his recent death,
Professor Schwartz published a col-
lection of his personal top ten “bests”
and “worsts” in the legal arena. His
book, A Book of Legal Lists: The Best
and Worst of American Law (Oxford
1997 $25.00), presents his top ten for

Law (1973) had made the list. Ac-
cording to Professor Schwartz, “[n]o
law book has been more influential
during the second half of the twenti-
eth century” particularly in the tort,
antitrust, and other laws where the
balancing of costs and benefits is ap-
propriate for judicial decision-mak-
ing.

The criteria that Professor
Schwartz used for his legal movie list
is that they must be “outstanding as
films, but they also tell us important
things about the law. They instruct
as well as entertain. Most important,
in them the law is not warped by the
need to attract a mass audience.” In-
deed, his list includes the classics:
Anatomy of a Murder (1959), To Kill
a Mockingbird (1962), Twelve Angry
Men (1957), Inherit the Wind (1960),
The Paper Chase (1973), The Verdict
(1982). Three movies, not as widely
known, are The Magnificent Yankee
(1950) (biography of Holmes), The
Wrong Man (1956) (a Hitchcock film)
and Compulsion (1959) (based on the
Loeb-Leopold trial, also listed in the
top ten trial list).

There is also a top ten list of great-
est Supreme Court “Might Have
Beens,” which are events in Supreme
Court history that either were close
cases that could have been decided
differently or fortuitous events that
dramatically changed the judicial
landscape. In the former category are
cases such as Marbury v. Madison,
Baker v. Carr, and Brown v. Board of

Ethics Questions?
Call The Florida Bar’s

ETHICS HOTLINE:
1/800/235-8619

!! !
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“Jurismania: The Madness
of American Law”
by Paul F. Campos

Mania, n. Mental disturbance
characterized by great excite-
ment or elation, extravagant de-
lusion, and overactivity.1

We are a law-crazed society, par-
ticularly those who make a living off
the judicial system. The legal profes-
sion is fascinated with itself and its
self-importance in society. Little won-
der that members of the public are
embittered and disillusioned when
they turn to lawyers and the judicial
process for justice. The populace can’t
help but feel that the American sys-
tem of law is no more than an elabo-
rate smoke and mirrors production,
whose performers know — but won’t
admit — is broken. A media machine
that has an insatiable appetite for
courtroom dramas and talking-head
programs populated by arrogant,
pontificating legal “experts” doesn’t
help matters. Even the staunchest
defenders of the system increasingly
are overwhelmed by the daily ava-
lanche of complex laws, rules, regu-
lations, orders, decisions, and guide-
lines on every conceivable legal topic
— from aviation law to zoo law. How
can anyone respect the law when few
can even keep current on what it is?

This type of criticism of the legal
system is as old as the hills. But re-
cent criticism has struck a chord be-
cause of the system’s increased com-
plexity, uncertainty, and incompre-
hensibility. The best-seller, The Death
of Common Sense, took the legal and
political system to task. Now, Univer-
sity of Colorado law professor Paul
Campos narrows the sights of his
critics scope on the American legal
mind. In Jurismania: The Madness of
American Law (Oxford 1998 $23.00),
Professor Campos describes the legal
thought process as a “culturally sanc-
tioned form of obsessive-compulsive
behavior.” His scorn and contempt for
ceremonious legal hypertrophy drips
from every page.

Education (all of which are on the top
ten greatest Supreme Court deci-
sions list). Professor Schwartz also
lists Mapp v. Ohio (1961) in which
the issue on appeal was whether an
Ohio statute criminalizing posses-
sion of obscene books and pictures
violated the First Amendment. After
argument and conference, a majority
agreed that the statute violated the
First Amendment due to overbreadth.
The majority, however, held an “im-
promptu ‘rump caucus’” on an eleva-
tor as they were leaving conference.
As the story goes, Justice Clark (who
was assigned to write the majority
opinion) turned to the other justices
present and suggested that the case
presented an opportunity to extend
the exclusionary rule to state court
convictions. Although this would re-
quire overturning the Court’s 1949
decision in Wolf v. Colorado, a major-
ity agreed. As a consequence, the
majority opinion became a major
Fourth Amendment (rather than a
minor First Amendment case) on an
issue that was not raised on appeal,
not briefed or argued by the parties,
and not discussed at the Court’s con-
ference.

In the latter category are the chief
justiceships of John Marshall and
Earl Warren, both of which molded
the nature of constitutional adjudi-
cation and the Court’s authority.
President Eisenhower had agreed to
appoint Warren as solicitor general
(to hone up on his legal skills which
he hadn’t practiced in many years) as
a prelude to appointing him to the
“next vacancy” on the Court. But
then Chief Justice Fred M. Vinson
died unexpectedly and President
Eisenhower had a dilemma — does
the “next vacancy” mean for an ordi-
nary seat on the Court or the power-
ful chief justiceship? Because the
President had no viable Republican
on the Court to fill the spot, he was
forced to consider Warren much ear-
lier than anticipated. He was reluc-
tant to appoint Warren so soon, and
dispatched Attorney General Herbert
Brownell to California to “sound out
Warren.” During the hastily set
meeting, Warren “made it plain that
he regarded the present vacancy as
the ‘next vacancy.’” President
Eisenhower announced Warren as
his nominee the next day.

A Book of Legal Lists is a great

book for spawning discussion and
debate about the law, judges, lawyers,
and other topics included in the lists.
It is also a good source of trivia and
contains 150 “Court and Judge Trivia
Questions” — and answers.

continued on page 14...

In his diatribe, he draws examples
from the now all-too-prevalent
“three-day deposition, the six-month
trial, the decade-long appeal, and the
various textual progeny of these ritu-
als: the 100-page appellate court
opinion, the 200-page, 500-footnote
law review article, the 1,000 page
statute, the 16,000-page set of ad-
ministrative regulations.” He exam-
ines with glee his small-town public
library’s code of conduct, which is
written in IRS Code-like fashion to
cover conduct that “any nonpsychotic
person of minimally functional intel-
ligence” know are prohibited. So why
post the code in prominent places
around the library? Because such
“actions represent our legal culture’s
equivalent to the practice of nailing
garlic over the doorways to repel
vampires.” We must “do something”
— so we play the Jurismania game.

Take for instance his view on Su-
preme Court opinions. You may recall
that the Supreme Court’s decision in
Planned Parenthood v. Casey, 505
U.S. 833 (1992) consisted of numer-
ous opinions spanning 169 pages in
the United States Reports. Professor
Campos prefaces his analysis of the
decision with the quoted premise
that “‘people who are about to say
something that sounds silly seldom
come right out and say it. Usually a
set of rhetorical or stylistic devices is
employed to avoid having to say it in
words of one syllable.’ So it is in the
law.” He derides one law professor’s
praise of the joint plurality opinion
in Planned Parenthood, and con-
cludes:

If one can somehow keep a grip on
what Planned Parenthood v. Casey
actually is — the bureaucratic
work product of twenty something
judicial clerks, whose relevant life
experience consists for the most
part in getting good grades and
otherwise ingratiating themselves
with various authority figures —
one is tempted to conclude that
the eminent professor who penned
this encomium had lost his mind.
How wholesome, by contrast,
seems Oliver Wendell Holmes’
philosophically modest observa-
tion that he considered a law
constitutional unless it made him
want to ‘puke.’

The Holmes test is reported to have
been related by the Justice to his law
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done by dividing the Second District
to make up the Fourth District Court
of [A]ppeal encompassing ten coun-
ties right in the middle of the cen-
tral east coast of Florida.” Kathryn
DeForest, The Fourth District Court
of Appeal 25 Years Young at 1 (1990).
(This article draws so heavily upon
the Court’s history as recounted in
the 18-page pamplet, that the bal-
ance of this historical discussion
should be considered directly attrib-
utable to it, at least for information
up to 1990.) A constitutional amend-
ment was approved by voters at a
special election in 1965 to create the
new court, which originally was
headquartered in Vero Beach, in In-
dian River County. The original ju-
risdiction of the Fourth District en-
compassed Brevard, Broward, Indian
River, Martin, Okeechobee, Orange,
Osceola, Palm Beach, St. Lucie, and
Seminole Counties.

Using borrowed books for its li-
brary until a new budget was enacted
to provide basic research tools, the
Fourth District set up shop in a build-
ing on South Dixie Avenue in Vero
Beach that formerly had been used
as a lock factory. Reminiscing about
the first days of the Court in late
November and early December 1965,
one of the secretaries of one of the
first judges wrote on the occasion of
the Fourth District’s 25th Anniver-
sary: “[T]he court started out with a
backlog of 480 cases, and, as far as I
can remember, has never had that
low a backlog since.” Id. at 4.

Oral argument sessions were held
at first in the Vero Beach City Hall
Council chambers. In the early part
of 1966, the Court moved its opera-
tions to offices on the second floor of
the Vero Beach City Hall, while a site
was sought for a permanent head-
quarters for the Court on the shore
of the Indian River. The first three
judges on the newly created Fourth
District were Sherman Smith, Jr.,
Charles O. Andrews, Jr., and James
H. Walden. Characteristic of the
fierce independence of all the judges
who would sit on the Fourth District,
the first decision issued by the Court,
“a two sentence per curiam affirmed,
citing one authority, also had a two-

page dissent!” Id. at 5 (citing Culyer
v. Elliot, 182 So. 2d 55 (Fla. 4th DCA
1965) (Barns, A.J., dissenting)).

Early in 1967, Judge Smith re-
turned to private practice and Judge
Spencer C. Cross became a member
of the Court. Then Judge Andrews
left the Court to return to private
practice and was replaced by John A.
Reed, Jr. The number of judges was
increased to five during 1967 when
David L. McCain from Fort Pierce
and William C. Owen, Jr., from West
Palm Beach joined the Court. Also in
1967, the Florida Legislature voted
to move the headquarters of the
Fourth District from Vero Beach to
West Palm Beach. The move was an-
other chapter in the saga of political
wrangling between a faction that
wanted the Court situated in Or-
lando and the Palm Beach County
faction, which had resulted in the
Court’s original location being se-
lected as a compromise. In December
of 1967, the City of West Palm Beach
deeded property for the Court head-
quarters at its present location on
Palm Beach Lakes Boulevard.

But it was not until 1970 that the
Fourth District moved from Vero
Beach to its new headquarters, where
the first open session of court was
held on June 11, 1970. Also in 1970,
Judge McCain was elevated to the
Florida Supreme Court and became
the youngest justice on that Court at
the time. Governor Claude Kirk ap-
pointed Gerald Mager to replace
Judge McCain.

In 1973, Judge Reed left the
Fourth District to become a United
States District Judge for the Middle
District of Florida. Judge James C.
Downey, a native of West Palm Beach
and judge of the Fifteenth Judicial
Circuit, was appointed to fill Judge
Reed’s position and joined the Court
on October 1, 1973.

Things remained relatively stable
at the Fourth District for three years,
when a series of changes occurred in
1976. Judge Owen retired from the
Court to go back into private prac-
tice. Two new judgeships were cre-
ated for the Fourth District, which
were filled by Judges Anstead and
Letts. Judge Owen’s seat was filled
by James E. Alderman, who had been
a circuit judge on the 19th Judicial
Circuit. Judge Walden left the Court
to resume a six-year period in private

practice in 1976 and Judge Mager
reentered private practice in that
year as well. In 1977, Judge James
C. Dauksch, Jr., and Judge John R.
Moore joined the Court to fill the va-
cancies left by Judge Walden and
Judge Mager. It was to be little more
than one year until the complexion
of the Court changed again. In April
of 1978, Judge Alderman was el-
evated to the Florida Supreme Court.
John R. Beranek, a circuit judge from
the Palm Beach Circuit Court, was
appointed to replace Judge Alder-
man.
. The ever-growing case load of the
Fourth District resulted in an eighth
judgeship being approved by the Leg-
islature in 1979. Also in 1979, the
Legislature voted to create the Fifth
District Court of Appeal, to be com-
prised of the counties within the
Fifth, Seventh, Ninth, and Eigh-
teenth Judicial Circuits. Judge
Dauksch and Judge Cross left the
Fourth District to start the new Fifth
District Court of Appeal, and their
positions and the newit,5c
-0.07he
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Volunteer Leadership Form
Appellate Practice and Advocacy Section

Name: ______________________________________________________________________________________________
Address: _______________________________________________________________ Phone: _____________________

I am willing to serve on the following committees:
____________________________________________________________________________________________________
____________________________________________________________________________________________________

I have an idea for a project or activity for the Section on which I am willing to volunteer, as follows:
_____________________________________________________________________________________________________
_____________________________________________________________________________________________________

Signature: ______________________________Date: ______________________

Fax completed form to Roy D. Wasson (305) 666-2636 or mail to him at Suite 450 Gables One Tower, 1320
South Dixie Highway, Miami, FL 33130.

continued...

16 months, Judge Barkett was el-
evated to the Florida Supreme Court
in November of 1985, where she be-
came the state’s first female Chief
Justice. She has since left the Su-
preme Court to join the United States
Court of Appeals for the Eleventh
Circuit.

Judge Bobby Gunther, a circuit
judge from the Seventeenth Judicial
Circuit, was appointed to replace
Judge Barkett and joined the Fourth
District in January of 1986. Also in
1986, Judge Hurley sought a trans-
fer to the Fifteenth Judicial Circuit,
and was replaced on the Fourth Dis-
trict by Judge Barry Stone, who had
been a circuit judge in Broward
County. Judge Hurley now sits on the
United States District Court for the
Southern District of Florida in West
Palm Beach.

Significant changes occurred in
the Court’s support staff structure,
technological facilities, and operating
procedures over the next several
years. Notwithstanding such mea-
sures taken to increase efficiency and
handle the burgeoning caseload,
more judges were needed still. In
1989, three new judicial positions
were approved by the Legislature.
Judge Mark Polen, Judge Eugene
Garrett, and Judge Martha Warner
were sworn in as members of the
Fourth District in 1989. Changes on
the bench continued with the retire-
ment of Judge Downey and Judge
Walden and the passing of Judge
Letts. Judge Gary Farmer joined the

Court in 1991. Three new judges
joined the court in 1993: Larry Klein,
Barbara Pariente, and Matthew
Stevenson.

Two Fouth District judges have
been elevated to the Florida Supreme
Court in recent years. Judge Anstead
filled the seat left by Chief Justice
Barkett’s move to the Eleventh Cir-
cuit, and Judge George A. Shahood,
from the Broward County Circuit
Court, has been appointed as his suc-
cessor. And just recently, Judge
Pariente was appointed to the Su-
preme Court.

Six counties now compose the ju-
risdiction of the Fourth District Court
of Appeal: Broward, Indian River,
Martin, Okeechobee, Palm Beach,
and St. Lucie. Although the geo-
graphical size of the district is as
small as it ever has been, and the
number of judgeships on the Court
is larger than ever, due to the over-
whelming crush of new appeals be-
ing filed, each judge is as busy as ever
before. Therefore, it is incumbent
upon the practitioner appearing be-
fore the Fourth District to familiar-
ize himself or herself with the re-
quired procedures to be followed in
practice before the Court, to assist
the Fourth District in coping with its
workload.

Practice Before the Fourth
District

“[O]ne staple in the upper left
hand corner, without any brief cov-
ers,” is where the Fourth District

stands on the “great brief-binding
controversy” which has taken up so
much time and attention at meetings
of the Appellate Court Rules Com-
mittee over the last several years and
in other quarters. When asked
whether he was familiar with the
kind of brief covers lauded by other
appellate judges for its ability to se-
curely bind the brief while permit-
ting the brief to remain open at a
selected page, Chief Judge Dell ex-
pressed familiarity with that style of
covers, but wasted no time in com-
municating the Court’s position re-
garding the design vis-a-vis all oth-
ers: “We rip them off when the briefs
come in, and staple the briefs back
together.”

At least the Fourth District does
not return all nonconforming briefs
bearing offensive covers (like a cer-
tain court in Atlanta would), al-
though the idea was somewhat inter-
esting to Court Clerk Marilyn
Beuttenmuller. However, demon-
strating her pragmatic style as a
manager, Clerk Beuttenmuller
quickly concluded that the personnel
time required in removing and dis-
carding unwanted covers is signifi-
cantly less than that which would be
required to package and mail sets of
briefs back to lawyers. Hopefully, af-
ter publication of this article, the
Clerk’s office will detect a measur-
able decrease in the number of briefs
enclosed in binders, of whatever color,
in recognition of this distinctive prac-
tice requirement of the Fourth Dis-
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trict Court of Appeal.
From Deputy Sheriff Joe Blakely

— who greets the public from his sta-
tion just inside the security check-
point at the Court’s front door — to
the Chief Judge, the judges and staff
members offered tips for practitio-
ners appearing before the Court.
“Leave your weapons in your car,”
was Deputy Blakely’s advice, re-
counting that at least a few lawyers
have returned briefly to their cars
upon seeing an armed deputy just
inside the courthouse. He could only
speculate whether they were return-
ing something that should have been
left outside to begin with.

Any discussion of tips for practice
before a court needs to include an
overview of the Court’s total caseload
and procedures for managing that
load, be it heavy or light. The
caseload at the Fourth District is tre-
mendous. During calendar year 1993,
the total number of cases added, in-
cluding appeals, petitions for certio-
rari and other writs, and reinstated
cases, totaled 3,886. One hundred
more cases were disposed of than
were added, however, of which 1,485
were by written opinions. Fourteen
thousand orders were issued by the
Court on motions filed. Motions for
rehearing or other post-decision re-
lief were filed in the astonishing
number of more than half of the num-
ber of cases decided by written opin-
ion! It is no wonder that the Court
reminds counsel in an information
sheet sent out at the beginning of
every new case not to file unneces-
sary motions. The Fourth District has
suffered from “motion sickness” for
at least fifteen years. See Dubowitz
v. Century Village East, Inc., 381 So.
2d 252 (Fla. 4th DCA 1979).

The caseload statistics for the first
eight months of 1994 are similarly
staggering. Using the average num-
ber of filings and extrapolating over
a twelve-month period, 3,846 new
cases will have been filed by the end
of 1994, just about two-thirds of those
civil cases and one-third criminal.
Using twelve as the number of judges
deciding cases, an average of more
than 304 cases will have been de-
cided or otherwise concluded for each

judge on the Court in 1994. The ac-
tual disposition figures will no doubt
be greater than these projections, in
light of the multiple simultaneous
argument panels being used.

The Fourth District’s efforts at
controlling its temendous caseload
have for years included screening
newly filed notices of appeal for ju-
risdictional defects that necessitate
dismissal. Prior the amendment to
the Rules of Appellate Procedure re-
quiring attachment of a conformed
copy of the order being appealed to
the notice of appeal, the Fourth Dis-
trict required attachment of a certi-
fied copy of the order so its appeal-
ability and the timeliness of the ap-
peal could be determined sua sponte.

Therefore, the appellant’s attorney
would be wise always to attach a
date-stamped conformed copy of the
order on appeal that reflects when it
was filed (and hence, “rendered”
within the meaning of Rule 9.020(g)),
especially where the order was
signed more than thirty days prior
to filing the notice. While clerks of the
lower tribunals frequently do not file
final orders for several days after
they are signed, thereby extending
the time for filing the notice to well
after thirty days from the time an
order is signed by the judge, where
the notice is filed more than thirty
days after the order is signed the
Fourth DCA will not wait for a mo-
tion to dismiss your appeal from the
appellee before ordering you to show
cause why the case should not be dis-
missed as untimely. Nothing can ruin
your day like scrambling to obtain a
date-stamped judgment from an out-
of-town clerk in response to an order
to show cause. The same advice holds
true for attaching date-stamped cop-
ies of post-judgment orders on mo-
tions that suspend rendition.

A final tip on filing the notice of
appeal is the following directive from
the Court: “The full name of the trial
court judge who entered the order(s)
sought to be reviewed shall be on the
Notice of Appeal.” The 4th DCA No-
tice to Attorneys that contains that
directive is not sent out to the
appellant’s counsel until after the
notice of appeal is received, so if you
are new to practice before the Court
you should add this requirement to
your pre-filing checklist now.

Once the notice has been properly

filed and the appellant has survived
the initial screening, the time for or-
dering the record and transcript has
arrived. The 4th DCA Notice to At-
torneys and Parties that is sent to
both sides contains two items that
pertain to preparation of the record.
First, do not direct the clerk of the
lower tribunal to include any physi-
cal (non-documentary) evidence in
the record without prior permission
of the Fourth District. Second,
“[m]otions that pertain to prepara-
tion of the record . . . shall contain a
certificate that opposing counsel has
been consulted and state whether
there is an objection to the motion.”
The Fourth DCA is now among the
courts that require a docketing state-
ment.

Attorneys should double-check the
record before briefing to make sure
that all key documents are included.
Where documents are filed in discov-
ery or as attachments to notices of
filing, they will not be included in the
record unless counsel expressly di-
rects the clerk to do so.

There just is no excuse for many
of the motions filed in the Fourth
District, prompting the Court to call
upon the members of the Bar to po-
lice ourselves and to file motions only
where really necessary. Where mo-
tions must be filed, additional re-
quirements of the Court should be
followed. In addition to requiring
counsel’s certificate that opposing
counsel has been contacted on mo-
tions for enlargement of time (as re-
quired by Rule 9.300) and on
“[m]otions that pertain to prepara-
tion of the record,” as discussed
above, the Notice to Attorneys re-
quires a certificate on motions to re-
schedule oral argument. Better prac-
tice dictates that such a certificate
be included in most if not all motions
filed in any appellate court, but it is
a requirement on these three types
of motions in the 4th DCA. And
please note that your certificate must
reflect the other side’s position, not
just that efforts were made to discern
it: “Attempts to contact opposing
counsel are not sufficient.”

On a motion to supplement record
or other motion that requires attach-
ment of exhibits or supporting pa-
pers, do not merely staple the docu-
ments to the motion. Instead, follow
the Court’s requirement that “[a]ll
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record material supporting a motion
shall be contained in an appendix
with the motion.” As the readers no
doubt are aware, an appendix must
contain an index of its contents, and
motions have been denied for failure
to follow the foregoing filing require-
ment.

The motion for enlargement of
time for the service of a brief is, of
course, a category of frequently filed
motions in appellate courts. In the
Fourth District, the Clerk of the
Court has been delegated the author-
ity to grant unopposed motions for a
first extension of up to thirty days
for a principal brief, and subsequent
extensions not exceeding an aggre-
gate of fifty days. Extensions for re-
ply briefs shall be similarly granted
by the Clerk for a period of up to fif-
teen days. Additional extensions and
opposed requests for extension are
decided by judges.

When a new final appeal is filed,
the case is assigned to a motion
panel, which remains on the case
until all briefs and the record have
been filed and the case is calendared
for disposition, at which time the case
is assigned to a merits panel. Most
motions requiring judicial attention
can be granted by a single judge.
More substantive motions require
two judges to concur, and case-dis-
positive motions require the atten-
tion of three judges, two of whom
must concur.

One area in which the attorney
should proceed with caution is in re-
lying upon the automatic tolling pro-
vision of Rule 9.300 after filing of
motions. While the Court recognizes
that “[e]xtensions of time for prepa-
ration of the transcript or the record
on appeal automatically extend the
time for service of the initial brief,”
the Court imposes a limitation upon
the automatic tolling provision by
providing “that a motion to supple-
ment the record filed by a party who
has received an extension for a brief
shall not toll the time for the brief.”

On the subject of motions filed
with the Fourth District: If you rep-
resent the movant, do not file a reply
memorandum after receipt of the re-
sponse in opposition to your motion.
Such a reply is unauthorized and
“will be stricken without consider-
ation.”

Not only are too many motions

filed in the Fourth District, far too
many so-called “emergency” motions
are filed, as well as so-called “emer-
gency” petitions for certiorari and
other writs. If you have a true emer-
gency requiring immediate action, be
sure to deliver a copy of your peti-
tion or motion to opposing counsel by
hand delivery or facsimile, so that it
reaches your adversary as fast as it
reaches the Court. Doubts are raised
about the appropriateness of label-
ing a petition an “emergency”, where
it is hand-delivered to the Clerk’s of-
fice on the Friday morning before a
long weekend, but served by ordinary
mail on the Respondent’s counsel, to
be received four days later at the ear-
liest.

Most cases characterized as emer-
gencies do not involve true emer-
gency situations warranting applica-
tion of the emergency procedures
employed at the Court. Those proce-
dures bring to a halt other work by
the involved personnel, as the pur-
ported emergency is addressed. Ju-
dicial time and attention is often in-
appropriately consumed by matters
mis-characterized as emergencies.

Clerk Beuttenmuller and Judge
Dell suggest that the level of seem-
ing urgency of most so-called emer-

gencies could be appropriately con-
veyed to the Court — and the level
of disruption kept to a minimum —
if in such cases the Petitioner or mo-
vant requested that the matter be
handled on an expedited basis, rather
than call the matter an “emergency,”
when it is not an emergency.

Certain matters receive expedited
handling as a matter of course. The
Fourth District “has a policy of expe-
diting, upon proper motion, appeals
which concern . . . child custody, visi-
tation privileges, or other substantial
interests of children.” The Court also
has expedited procedures for adop-
tion and termination proceedings.
Judge Glickstein, long active in all
manner of groups involved in
children’s issues, explained in an in-
terview for this piece that expedit-
ing such cases is important because
“time to a child is very different than
to an adult.”

Successful brief writing in the
Fourth District is not any different
than that practiced before any appel-
late court. Judge Farmer advises ap-
pellate attorneys to keep briefs short
to hold the judges’ attention, and re-
minds the readers to focus their ar-
guments on a few strong issues (usu-
ally no more than three) rather than
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to use the shotgun approach.
Judge Klein advises that “candor

is the most important thing” in the
presentation of an advocate’s posi-
tion. “Admit your weak points” in the
beginning, Judge Klein counsels, and
you will gain the trust of the judges
in advancing your strong points.
Judge Warner warns that the Court
will strike briefs that are single
spaced, and that a committee is look-
ing at other rule violations which
may warrant the sua sponte striking
of a brief, such as exceeding the page
limitation.

One difference in preparing a brief
for filing in the Fourth District: the
Certificate of Interested Parties. The
Certificate is required for recusal
purposes and, as described in the
Notice distributed to counsel at the
beginning of a case, is much like the
one required by the Eleventh Circuit:
“The certificate shall immediately
follow the cover page within a brief
and shall precede the text in a peti-
tion or response . . . [,] shall list per-
sons and entities in alphabetical or-
der, have only one column, and be
double spaced.”

In addition to the usual number
of hard copies, please send to the
Court a 3½ inch diskette of the briefs
on the merits. Unless your word pro-
cessor is WordPerfect (or one that can
save in WordPerfect format), you
should check with the Clerk as to the
format that can be read by the court’s
system. This procedure is voluntary,
but compliance if feasible will be
greatly appreciated. Also, label the
diskette and envelope containing the
diskette to avoid erasure. The Court
now has a home page on the internet,
address: http://justice.courts.state.fl.us/
courts/4dca. As the Fourth District de-
velops its computer capabilities, it
hopes to use its internet site to get
more information to the public.

Once the briefs are completed, all
motions are decided or carried with
the case, and the record is filed, the
appeal is assigned to a merits panel.
One of the three judges on the mer-
its panel is designated as the “as-
signed judge,” with initial responsi-
bility for the disposition of the case,
and whose identity is not disclosed

to persons outside the Court.The de-
cision-making process of the merits
panel is assisted by the efforts of
Staff Attorneys. Each judge on the
Court is assigned two Staff Attor-
neys. One of the jobs of a Staff Attor-
ney is to review the briefs and, where
necessary, resolve conflicts in the
statement of the facts by resort to the
record on appeal. More than one of
the judges emphasized the need for
absolute accuracy in stating the facts
and other matters of record in briefs.
A misstated factual representation
will not succeed in the first place, and
the attorney’s loss of credibility from
such a misstatement (whether inten-
tionally made or the result of care-
lessness) will remain beyond the case
in which it occurs.

Staff Attorneys read all autho-
rities cited by the parties in their
briefs. A representation that a cer-
tain case stands for a certain propo-
sition will not be accepted without
verification by a Staff Attorney, a
trained lawyer who checks cited au-
thorities every day. The Staff
Attorney’s job does not stop there,
however. The Staff Attorney performs
independent research on important
points of law in every case, and pre-
pares a memorandum for use by the
merits panel.

The memorandum contains an in-
troduction, a statement of the issues
as phrased by the parties (and as may
be necessary, restated by the Staff
Attorney in light of research), a state-
ment of the facts, and an analysis
section. In the analysis, the Staff At-
torney discusses the dis-positive
cases, applies them to the facts, and
makes a recommendation for the de-
cision in the case.

The assigned judge on the merits
panel is charged with the responsi-
bility of preparing and distributing
this detailed written preliminary
analysis of the case to the other panel
members. All panel members review
the briefs and that preliminary
analysis, and conduct such other re-
search as they see fit.

The Fourth District has a distinc-
tive personality when it comes to oral
arguments. The Court now screens
all cases requesting oral argument,
and requires a request for oral argu-
ment to state reasons why the court
should grant the request. In some
cases the Court completely dispenses

with oral argument, and in others it
limits the time for argument. Also,
oral arguments at the Fourth District
are tape-recorded. The tapes are kept
until a decision is rendered and be-
comes final, and copies may be pur-
chased from the Clerk’s office. Unlike
the Third District, the Fourth has a
timed-light system to signal the ad-
vocate when argument time is run-
ning low and has expired. Judge Dell
relates that the purpose of the sig-
nal lights is to serve as a visual re-
minder to the panel as much as to
the attorneys. Apparently some pan-
els of the Court have in the past dis-
approved of the use of physical evi-
dence as demonstrative aids during
argument. It would therefore be pru-
dent to seek prior approval instead
of setting-up a display in the court-
room without warning. Oral argu-
ment is not granted in a non-final
appeal, extraordinary writ, or on a
motion, except in exceptional circum-
stances. The time for oral argument
in most civil and criminal final ap-
peals in which it is requested and
granted is twenty minutes per side.
Judge Gunther advises the advocate
to spend his or her oral argument
time on the stronger issues, rather
than arguing points that the brief-
ing process has revealed are com-
paratively insubstantial. Where all
else seems equal, the attorney pre-
senting oral argument should be sen-
sitive to questioning from the bench
to disclose the areas on which more
time should be spent. Other judges
also counsel attorneys not to view
questions as an interruption of their
canned speech, only to return to the
prepared text as soon as the question
is directly answered, but as a means
to move to the issue of interest to the
questioner.

Judge Stone advises attorneys
presenting oral argument to view the
matter as “your chance to get our at-
tention as to the principal reason
why your case has merit.” Judge
Stone emphasized that the key word
in his advice was “attention.” Judge
Farmer advises the advocate to quit
while he or she is ahead, recalling one
argument in which an attorney for
one side was seemingly on the verge
of winning the panel over, “and then
he talked himself out of it.” Espe-
cially where the panel has given your
adversary a tough time you should
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consider limiting yourself to a few
choice words, invite questions, then
sit down.

Immediately after oral argument,
the panel has a preliminary decision
conference at which the judges ex-
press their views. If in the majority,
the assigned judge drafts and circu-
lates the initial opinion. If the as-
signed judge is in the minority, the
junior member of the majority pre-
pares the initial opinion. In cases in
which oral argument is denied or not
requested, the merits panel meets
each Thursday to conduct its decision
conference and all other procedures
are the same as in cases orally ar-
gued.

In addition to the two Staff Attor-
neys assigned to each judge, the
Court also utilizes Central Staff At-
torneys. Central Staff at the Fourth
District Court of Appeal is a five-at-
torney office, which is responsible for
screening and making final recom-
mendations on all extraordinary writ
petitions, and for making final rec-
ommendations on all non-final ap-
peals, final appeals in summary
criminal proceedings (filed under Fla.
R. Crim. P. 3.800(a) and Fla. R. Crim.
P. 3.850) and criminal appeals in
which defense counsel has moved to
withdraw pursuant to Anders v. Cali-
fornia, 386 U.S. 738 (1967). It also
assists the judges in collateral re-
search questions as requested. These
types of petitions and appeals, by
their very nature, often call for expe-
dited review and consideration. By
concentrating on these cases, Central
Staff facilitates their prompt screen-
ing and processing through the
Court, and allows the judges and
their own staffs to focus on the final
appeals.

Section 11 of the Court’s Manual
of Internal Operating Procedures
contains the procedures for en banc
determination of cases, both prior to
circulation of an opinion and on re-
hearing. Rule 9.331 prohibits re-
quests for initial en banc hearings,
and insofar as the Internal Operat-
ing Procedure section pertains to
such pre-decision en banc review, it
is offered for informational purposes
only.

One more thing should be men-
tioned: The Court has a “Fastrack
Method” of handling single-issue ap-
peals. In appropriate cases, the time

and expense of preparing a record on
appeal and lengthy brief can be re-
duced where the parties elect to pro-
ceed under the Fastrack. Instead of
a record, the parties in Fastrack ap-
peals execute an agreed statement of
the case and facts, may attach a short
appendix, and are limited to fifteen-
page briefs. Oral argument, if
granted under the Fastrack, is lim-
ited to ten minutes per side. The
Clerk’s office will be more than happy
to provide further information con-
cerning the Fastrack. However, Judge
Warner reports that this procedure
is rarely used anymore.

The Judges of the Fourth
District

This section of the article will in-
troduce readers to the judges of the
Fourth District and provide glimpses
of each judge’s background. Space
constraints prohibit the listing of
numerous significant accomplish-
ments in the life of each judge. This is
simply a sampling of activities and
attainments to help readers to a bet-
ter understanding of each judge. The
author apologizes in advance for
omitting many material matters. The
judges are listed in alphabetical or-
der.

John W. Dell has sat on the bench
of the Fourth District since 1981.
During his thirteen years as an ap-
pellate judge, he has served as Chair
of the Conference of Appellate Judges
Committee on Statistics and
Workload, Chair of the Florida Con-
ference of District Court of Appeal
Judges Education Committee and is
currently Immediate Past President
of the Florida Conference of District
Court of Appeal Judges. Judge Dell
has also served as an ad hoc member
of the Judicial Qualifications Com-

mission. His Bar activities include
service as Vice-Chair of the Rules of
Judicial Administration Committee,
of which he has been a member from
1986 to the present. Judge Dell has
also served as member of the Appel-
late Rules Committee. As a lawyer,
he served on the Florida Bar Griev-
ance Committee, and was active with
the Palm Beach County Bar Associa-
tion in several committee posts. Born
and raised in Dubuque, Iowa, Judge
Dell received his LL.B. from the Uni-
versity of Notre Dame in 1962, con-
verted to a J.D. Degree in 1967. From
1962 to 1971, he practiced with the
firm of Miller, Cone, Owen, Wagner
& Nugent. In 1971, he formed the law
firm of John W. Dell, P.A., later known
as Dell & Casey, P.A. In 1981,
Governer Graham appointed him to
serve on the Fourth District Court of
Appeal. He served as Chief Judge of
the Fourth District Court of Appeal
from 1993 to 1995. He serves on the
Rules of Judicial Administration
Committee on Standards of Conduct
Governing Judges now known as the
Supreme Court Judicial Ethics Ad-
visory Committee. He served as
President of the Florida Conference
of District Court of Appeal Judges
from 1994 to 1995. He is a member
of the Judicial Management Council
of Florida and a member of its Long-
Range Planning and Steering Com-
mittees. His publications are the
“Professional Corporation Liti-
gation,” Notre Dame Lawyer; “Crop
Damage Cases,” 1967 Leading Cases,
Trials and Techniques 211, American
Trial Lawyers Association, 1968.
Judge Dell also received the Msgr.
Jeremiah P. O’Mahoney Award for
Outstanding Catholic Lawyer, 1986.

Gary M. Farmer, who enjoys his
duties as an appellate judge so much
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that his wife says he would do the
job for free, refers to the position as
“an intellectual banquet.” Judge
Farmer preceded his higher educa-
tion with three years of service in the
United States Marine Corp. He re-
ceived his Associate of Arts degree
from Broward Junior College in 1968
with Highest Honors. Judge Farmer’s
baccalaureate decree was bestowed
by Florida Atlantic University in
1970, where he was the Woodrow
Wilson Fellow runner-up. Judge
Farmer received his law degree from
the University of Toledo in 1973. Af-
ter graduation from law school,
Judge Farmer served as a clerk for a
United States District Court judge
until 1975. From 1975 to 1991, he
practiced law in Broward County,
Florida and became active in Florida
Bar activities including serving for
several years on the Appellate Rules
Committee, the Broward County
Grievance Committee, and the Civil
Rules Committee. Judge Farmer has
sat on the Fourth District since 1991.

Hugh S. Glickstein, a native of
Florida who was born in Jacksonville,
received his undergraduate degree
from Washington and Lee University
(Cum Laude) in 1953, and his law
degree from Washington and Lee two
years later. Upon graduation from
law school, Judge Glickstein entered
active duty with the United States
Naval Reserve, where he served un-
til 1957. Prior to taking the bench,
Judge Glickstein was in private prac-
tice in Broward County from 1957 to
1979. In the 1960s, he served as a
part-time Assistant State Attorney,
and in the 1970s served as City At-
torney for Lauderdale Lakes, coun-
sel to the Hollywood Civil Service
Board, and special counsel to the cit-
ies of Plantation and Hallandale. In
1979, Judge Glickstein commenced
his judicial career on the Circuit
Court for the Seventeenth Judicial
Circuit. Before completing one year
on the circuit court bench, Judge
Glickstein was elevated to the Fourth
District. Judge Glickstein has sat on
the Fourth District since 1979, where
he has served as Chief Judge in the
past. Judge Glickstein has served on
the Board of Governors of The

Florida Bar. In past years, he has
been selected Judge of the Year by
the Young Lawyers Section of The
Florida Bar and by the Florida Chap-
ter, American Association of Matri-
monial Lawyers; and as Child Advo-
cate of the Year, Children’s Home
Society, Intracoastal Division. He has
received an Award of Merit from The
Florida Bar, the Gina Ann Delgardia
Memorial Award of Palm Beach
County, and an award from the
Florida Guardian Ad Litem Program.
In 1989, The Florida Bar’s Legal
Needs of Children Committee cre-
ated the Hugh S. Glickstein Child
Advocate of the Year Award. He was
the first chairperson of the above
committee and of the ABA Family
Law Section’s Task Force for Chil-
dren. His publications include: “1992:
A Year to Rediscover the Best Inter-
ests of the Child,” University of Den-
ver Law Review; “The Appellate
Judge’s Role in Children’s Issues that
Sets a Model for the Nation,” Ameri-
can Family; “Six Essential Ingredi-
ents of Extraordinary Judging and
Lawyering: Craftsman-ship, Indus-
try, Sensitivity, Courage, Fun and
Service,” The Florida Bar Journal.
Judge Glickstein has been an adjunct
professor at Nova Law Center and on
the faculty of programs sponsored by
the Broward and Palm Beach Bar
Associations, The Florida Bar’s Pub-
lic Interest Law Section and the
Florida Courts Administrator. He
was the producer and moderator for
the ABA program on perinatal addic-
tion and was the Florida reporter for
the Federal Eleventh Judicial Cir-
cuit, Appellate Judges’ Conference
Newsletter.

Robert M. Gross, the court’s new-
est member, was born and raised in
Washington, D.C. He is married and
the father of two sons. Judge Gross
received his undergraduate degree
from Williams College in 1973 (Phi
Beta Kappa, Magna Cum Laude),
and his law degree from Cornell Law
School in 1976. It was in law school
that Judge Gross met Professor Irv-
ing Younger who ignited his interest
in evidence and trial practice. He was
appointed to the Fourth District
Court of Appeal in November 1995
by Governor Lawton Chiles. Prior to
his appointment, he served four
years as a circuit judge in the civil
and family divisions. Before his el-

evation to the circuit court, he was a
county court judge for seven years,
serving as the Administrative Judge
from 1988 to 1990. Judge Gross be-
gan his legal career as an Assistant
District Attorney under Robert
Morgenthau in New York County. He
served as an Assistant State Attor-
ney in Palm Beach County and
worked as an associate attorney with
the West Palm Beach Law Firm of
Moyle, Jones & Flanigan from 1981
through 1984. Judge Gross served on
Governor Lawton Chiles’ Task Force
on Criminal Justice and Corrections,
which issued its final report in 1995.
He has been a faculty member of the
Florida Judicial College since 1989,
teaching evidence and building a ju-
dicial style.

Bobby W. Gunther received her
B.A. and J.D. degrees from the Uni-
versity of Florida in 1963 and 1965,
respectively. A native Floridian, she
was in private practice handling civil
litigation until 1973, when she joined
the Broward County Court. She
served for four years as Administra-
tive Judge of that court. In 1981,
Judge Gunther was elevated to the
circuit court bench in the 17th Judi-
cial Circuit. Throughout her tenure
as a trial judge in both county and
circuit courts, Chief Judge Gunther
was very active with Bar committees
and programs, serving as Chair of the
Legal Aid Committee in 1975, on the
Judicial Poll Committee in 1977, on
the Bench Bar-Bench Liaison Com-
mittee from 1978 to 1981, on the
Courts Committee, and on the Judi-
cial Selection and Tenure Committee.
Her Florida Bar activities include
service as Vice Chair of the Summary
Procedure Rules Committee, service
as a member and Vice Chair of the
Judicial Evaluation Committee (for-
merly Judicial Polls Committee) and
service on the Judicial Nominating
Commission Committee. Judge
Gunther’s civic activities include ser-
vice as an instructor for Nova
University’s College Accelerated Pro-
gram for Police Officers, service as
Secretary and member of the
Broward Commission on the Status
of Women, membership on the
Women’s Detention Center Advisory
Committee, Faculty Advisor for the
general section of the National Judi-
cial College, Instructor at the Florida
College for New Judges, appointment
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by Chief Justice Sundberg as a mem-
ber of the Judicial Coordinating
Counsel, appointment by Governor
Graham as a member of the
Governor’s Task force on Criminal
Justice System Reform, and appoint-
ment by Justice McDonald as a mem-
ber of the Gender Bias Steering Com-
mittee and Gender Bias Commission.
Judge Gunther is a member of the
Education Committee Council of
Chief Judges of Courts of Appeal
1995 to 1996. Judge Gunther was
also the Chief Judge for the Fourth
District Court of Appeal from July 1,
1995 to June 30, 1997.

Larry A. Klein, born in Cincin-
nati, Ohio in 1939, is one of those rare
people named “Larry” instead of be-
ing a “Lawrence” with a nickname.
Married and the father of three chil-
dren, Judge Klein took the bench at
the Fourth District in 1993. Prior to
becoming a judge, he practiced appel-
late law as a solo practitioner and a
partner with the appellate law firm
of Klein and Walsh, following ten
years as a partner with the Cone,
Wagner, Nugent law firm in West
Palm Beach. Judge Klein received his
B.A. degree from the University of
Michigan in 1962. He attended law
school at the University of Florida
School of Law, where he received his
J.D. in 1964. Upon graduation from
law school, Judge Klein became a
research aide with the Second Dis-
trict Court of Appeal. Judge Klein’s
many Bar activities include service
of a three-year term as Chair of the
Florida Bar Appellate Rules Commit-
tee. He was a member of the Supreme
Court Rules Advisory Committee
from 1978 to 1982, and was member
of a special committee appointed by
the Florida Supreme Court to exam-
ine criminal appeals. Judge Klein
served as Chair of a special commit-
tee appointed by the Florida Su-
preme Court to make recommenda-
tions on reducing appeals. On a local
level, Judge Klein served as Presi-
dent of the Palm Beach Bar Associa-
tion in 1975 to 1976. Judge Klein’s
honors and awards include member-
ship on the Editorial Board of the
University of Florida Law Review,
listing in the “Best Lawyers in
America” publication in four editions
over the past 11 years, and listing in
the “Best Lawyers in the United
States” of Town & Country Magazine,

June 1985 edition. He is also a fel-
low of the American College of Trial
Lawyers, the American Academy of
Appellate Lawyers, and the Ameri-
can Bar Foundation. Judge Klein’s
many civic activities include service
on the Board of Directors of the
United Way of Palm Beach County,
the Board of Directors of the Florida
Rural Legal Services, and the Board
of Directors of the Palm Beach
County Legal Aid Society, where he
was President in 1974. He has served
as a member of the Fifteenth Circuit
Judicial Nominating Commission,
and he has been a member and Chair
of the Fourth District Court of Ap-
peal Judicial Nominating Commis-
sion. Judge Klein’s many publica-
tions include works on brief writing
and other issues in appellate prac-
tice, as well as works on subjects as
diverse as damages in injury to prop-
erty cases to sovereign immunity.
From 1967 to 1970, Judge Klein was
the editor of the Academy of Florida
Trial Lawyers Journal.

Mark E. Polen, a married father
of six children, was born in 1945 in
Aurora, Illinois. He received his
Bachelor of Business Administration
Degree from the University of Iowa
in 1966. Judge Polen left Iowa imme-
diately after graduation to attend the
University of Miami School of Law,
where he received his Juris Doctor
in 1969. Upon graduation from law
school, Judge Polen worked as a staff
attorney, and later head attorney, for
the Economic Opportunity Legal Ser-
vices Program, Inc., in Miami. There-
after, Judge Polen entered private
practice, engaging in general civil
practice with an emphasis on work-
ers’ compensation claimant’s practice
and appellate practice. Governor
Askew appointed Judge Polen to be
a Judge of Industrial Claims for
Broward County in March of 1977.
He served as an Associate Commis-
sioner of the Industrial Relations
Commission in Tallahassee for a pe-
riod during 1978, then returned to his
seat as a Judge of Industrial Claims
on the county level until being ap-
pointed to the circuit court by Gov-
ernor Graham in 1979. During his
ten years as a Circuit Judge in
Broward County, Judge Polen served
in the Civil Division, Criminal Divi-
sion, and Juvenile Division, where he
also served as Administrative Judge.

He gained experience as an appellate
judge, serving two periods as an As-
sociate Judge at the Fourth District
in 1986 and 1988. Judge Polen has
been very active in Bar and commu-
nity organizations and activities. He
has served on the Rules of Civil Pro-
cedure Committee, the Family Court
Rules of Procedure Committee, the
Rules of Judicial Administration,
Selection & Tenure Committee, and
as a member of the Executive Coun-
cil, Chair-elect, and Chair of the Fam-
ily Law Section. He is active with the
Florida Conference of Appellate
Judges, where he is a member of the
Legislative Committee and has
served on the Florida Conference of
Circuit Court Judges. He is also a
past President of the B’nai B’rith
Justice Unit. Somehow he has also
arranged his busy schedule to remain
active in the Boca Raton Dog Club.
Awards and honors bestowed on
Judge Polen include an award for the
Freshman Moot Court Competition
at the University of Miami School of
Law, election to the Bar and Gavel
Honorary Society, and status as a
founder of the International Law
Society Journal: Lawyers of the
Americas. He received the Gavin K.
Letts Memorial Jurist of the Year
Award from the American Academy
of Matrimonial Lawyers in 1994.
Judge Polen was appointed to the
Fourth District by Governor
Martinez in January 1989. In addi-
tion to his responsibilities on the
Court, Judge Polen served as an ad-
junct professor at Nova Law School’s
Family Law Litigation Workshop
from 1988 to 1996.

George A. Shahood was ap-
pointed to the Court late in 1994 to
fill the vacancy left by the elevation
to the Supreme Court of Justice
Anstead. Prior to his appointment,
Judge Shahood sat as a circuit court
judge in the Broward Circuit Court,
where he was appointed by Governor
Bob Graham in 1981 and was subse-
quently elected and re-elected to that
position. Judge Shahood received his
law degree from Mercer University’s
Walter F. George School of Law in
1968. He received his Bachelor of
Arts degree in political science from
Emory University in 1959. Between
college and law school, Judge
Shahood served in the United States
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Army for two years and worked for
three years in the accounting depart-
ment of a major manufacturing cor-
poration. He attended the National
Judicial College in Reno, Nevada.
Among his many bench and Bar ac-
tivities, Judge Shahood has served as
Chairman of the Code and Rules of
Evidence Committee of The Florida
Bar, as a member of the Judicial
Nominating Procedure Committee, a
State Delegate to the American Bar
Association Convention from the
Conference of County Court Judges,
and as an active member of many
other state, local, and national pro-
fessional community organi-zations.

W. Matthew Stevenson, was ap-
pointed to the Fourth District in No-
vember 1993 by Governor Lawton
Chiles. He previously served for four
years on the Palm Beach County Cir-
cuit Court bench where he was as-
signed to the civil and juvenile divi-
sions. Prior to his initial appointment
to the bench, Judge Stevenson served
as a Chapter 120 Administrative
Hearing Officer with the Division of
Administrative Hearings in Talla-
hassee, worked in private practice as
a certified circuit court mediator and
was a trial attorney and commis-
sioned officer in the United States
Navy Judge Advocate General’s
Corps. In addition, he has served as
a law clerk for the Honorable Joseph
W. Hatchett on both the Florida Su-
preme Court and the United States
Court of Appeals for the Fifth Circuit.
Judge Stevenson’s past and present
professional associations include
membership in the F. Malcolm
Cunningham Bar Association, the
Craig F. Barnard American Inn of
Court, the Florida Chapter of the
National Bar Association, and the
National Council of Family and Ju-
venile Court Judges, the Florida Con-
ference of Circuit Judges, and the
Florida Conference of District Court
of Appeal Judges. Judge Stevenson
serves on the Board of Trustees of
Palm Beach Atlantic College and on
the Executive Board of the Boy
Scouts of America, Gulfstream Coun-
cil. Judge Stevenson is a native of
Miami and resides in West Palm
Beach with his wife and their three

children. In furtherance of his solid
commitment to the positive develop-
ment of young people, Judge
Stevenson officiates both little league
and varsity high school football
games throughout Palm Beach
County.

Barry J. Stone, married and the
father of three children, was born in
Los Angeles in 1939. Judge Stone
received his undergraduate degree
from the University of Florida in
1960, and his law degree from the
University of Florida in 1963. Judge
Stone has served on the Fourth Dis-
trict since 1986, following appoint-
ment by Governor Bob Graham. Prior
to becoming an appellate judge,
Judge Stone sat on the circuit court
bench in Broward County, having
been appointed by Governor Graham
in 1979 and re-elected without oppo-
sition in 1980. He is currently Chief
Judge of the Fourth District Court of
Appeal and President-Elect of the
Conference of District Court of Ap-
peal Judges. On the circuit court,
Judge Stone served as Administra-
tive Judge of the Criminal Division
from 1985 to 1986. He has previously
taught law students as an adjunct
professor at Nova University. Prior
to becoming a judge, Stone engaged
in the private practice of law in Fort
Lauderdale and Pompano Beach. His
many past and present bench and
Bar activities include membership on
the Executive Committee of the
Florida Conference of Circuit Court
Judges, Presidency of the North
Broward Bar Association, member-
ship on the Executive Committee of
the Broward County Bar Association,
service on the Bench-Bar Commis-
sion and Bench Bar Implementation
Committee of the Supreme Court and
Florida Bar, among other committees
and groups too numerous to mention.
Judge Stone’s many civic and com-
munity activities have included ser-
vice of several terms as Chair of the
Pompano Beach Planning Board, sev-
eral terms as Chair of the Pompano
Beach Local Planning Agency, mem-
bership on the Broward County
Criminal Justice Task Force, the
Broward County Criminal Justice
Planning Council, the Broward
County Mental Health Board, the
United States Selective Service
Board, and civic organizations in-
cluding the Board of Trade, Cham-

ber of Commerce, and Kiwanis. Judge
Stone is formerly the President of the
B’nai B’rith Justice Unit and the
Stephen R. Booher Chapter of the
American Inns of Court. He has also
served as a synagogue president.

Martha C. Warner, has served as
a judge on the Fourth District Court
since 1989. From 1986 to 1988, Judge
Warner sat on the Circuit Court
bench of the 19th Judicial Circuit.
She was engaged in the private prac-
tice of law from 1974 to 1985. Born
in Saint Louis, Missouri, Judge
Warner is married and the mother
of three children. She graduated in
1971, Magna Cum Laude, from Colo-
rado College, in Colorado Springs,
Colorado where she received her
Bachelor of Arts Degree, and was
awarded Phi Beta Kappa. Judge
Warner commenced her legal educa-
tion at the University of Chicago Law
School, which she attended from 1971
to 1972. Thereafter, Judge Warner
trans-ferred to the University of
Florida School of Law, where she re-
ceived her J.D. degree with high hon-
ors in 1974. Judge Warner was a
member of the Phi Kappa Phi Hon-
orary Social Science Fraternity, and
was elected to the Order of the Coif
while at law school. She was a mem-
ber of the editorial board at the Uni-
versity of Florida Law Review. Judge
Warner has continued her legal stud-
ies while on the bench, participating
in the University of Virginia’s Mas-
ters of the Judicial Process Program,
from which she received her L.L.M.
in 1995. Judge Warner’s Bar and
bench activities include membership
on the Florida Supreme Court’s Stan-
dard Jury Instruction Committee
from 1987 to the present, the Faculty
of the Florida College of Advanced
Judicial Studies from 1992 to 1997,
the Appellate Rules Committee from
1990 to 1993, and the Court Educa-
tion Trust Fund, from 1992 to 1995.
Judge Warner is a member of the
appellate workload sub-committee of
the Judicial Management Council
and has served on the Appellate Edu-
cation Com-mittee of the Appellate
Judges’ Conference for the past five
years.

Conclusion
We hope this article has been of

interest to the readers and will be of
assistance to the Court as the prac-
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Appellate Practice Workshop Faculty  from left to right: Judge Peter Webster, Former
Justice Steven Grimes, Judge Steven Northcutt, former Judge John Scheb, Judge Will-
iam Van Nortwick, Tom Elligett, Judge Chris Altenbernd, Judge Martha Warner, Judge
Jacqueline Griffin, Judge Larry Klein, Thomas Hall and Dan Pearson.

Section Conducts First
Appellate Skills Workshop

Twenty-four attorneys recently spent three-and-a-half days improv-
ing their skills as appellate lawyers at an appellate workshop co-spon-
sored by the Section and the CLE Department of Stetson Law School.
The principal instructors for the course were nine current or former
appellate judges and former Section Chair Tom Elligett, who teaches
appellate practice at Stetson. This was an intensive participatory work-
shop in which students wrote briefs, participated in writing exercises,
and a number of mock oral arguments culminating with a final oral
argument on the last day of the workshop. The oral argument was
conducted with the same formality as an actual oral argument before a
Florida District Court of Appeal.

Each student had an opportunity to have their brief reviewed by one
of the judges and then sit down with that instructor in a one-on-one
session for an extensive review of the brief, which included suggestions
for improvement. Tracy Gunn, a member of the Section and a former
law clerk to Judge Chris Altenbernd of the Second District Court of
Appeal, attended the program and said “It’s one of the best seminars I
have ever been to. I would definitely recommend it for any attorney
who wishes to practice appellate law, including experienced appellate
attorneys.”

There will be a more in-depth report about this program in the next
edition of The Record, including information about how to register for
next year’s program.

The Appellate Practice
and Advocacy Section

thanks
its reception sponsors

Adorno & Zeder
Akerman, Senterfitt & Eidson

Bambi G. Blum
Brown, Obringer, Shaw, Beardsley

& DeCandio
Brown, Terrell, Hogan, Ellis,

McClamma
& Yegelwel Carlton Fields

Caruso, Burlington, Bohn &
Compiani

Dean, Ringers, Morgan  & Lawton
de la Parte, Gilbert & Bales
Fowler, White, Gillen, Boggs,

Villareal and Banker
Marjorie Gadarian Graham

Gunster, Yoakley, Valdes-Fauli &
Stewart

Hicks Anderson & Blum
Hill, Ward & Henderson

Holland & Knight
Kubicki Draper

Kynes, Markman & Felman
Macfarlane Ferguson & McMullen

Maher Gibson and Guiley
Rogers, Towers, Bailey

Elizabeth Russo & Associates
Schropp, Buell & Elligett

Sharon Lee Stedman
Stearns Weaver Miller Weissler

Alhadeff & Sitterson
Stephens, Lynn, Klein &

McNicholas
Jane Kreusler-Walsh

Roy D. Wasson

tice preferences of the Fourth District
become more well-known to the ap-
pellate practitioner.

1 The original version of this article ap-
peared in the December 1994 edition of The
Record and was prepared by Roy D. Wasson
of Miami with assistance from Marilyn
Beuttenmuller, Clerk of the Court. This ver-
sion of the article was updated by Scott
Mager of Fort Lauderdale.
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(1995). The merits of the test aside,
it is consistent with Professor
Campos’s desire for brevity.

What about jury instructions and
law professors? As to the former, they
“are often barely comprehensible to
the lawyers in the courtroom, and
there is no reason to imagine that the
jury takes away more than the most
rudimentary understanding of how it
is being told to go about deciding the

and of course, “reason.”
You get the idea. Reading
Jurismania is a curmudgeonly jour-
ney through familiar legal territo-
ries. You may enjoy it or, you may find
it — in a phrase — Non Campos
Mentis.

Appellate Practice and Advocacy Section

Minutes Of The Executive Council Meeting
Held on June 18, 1998
Buena Vista Palace

I. Call to Order
Chair Christopher Kurzner called

the meeting to order at 10:15. All
persons in attendance signed the at-
tendance sheet.

II. Approval of Minutes
The minutes of the previous meet-

ing were approved.

III. Chair’s Report
Chris Kurzner provided a brief re-
port on the activity of the Section
during the last year. Chris Kurzner
noted Section accomplishments this
past Bar year, which included:

A. The Record, the Section’s news-
letter, which did very well this year,
given that all four issues were pub-
lished.

B. CLE had greatly picked up and
improved, including a successful fed-
eral seminar. Chris thanked Jack
Aiello and Kitty Pecko for all their
hard work on the seminar.

C. New Projects — Web page and
the appellate workshop

D. The Amicus Curiae Committee,
which under John Crabtree’s pro-
posal, has become more active and
greatly improved.

IV. Committee Reports

Jack Aiello, Chair of the CLE Com-
mittee, reported on the various semi-
nars sponsored by our Section this
past year.

1. The certification review course
went very well and 55 attended. The
goal was to bring in new speakers,
which was done, and the seminar
produced $6076 in profits. This is one
seminar where profits are not
shared. Jack Aiello noted that all
eight who received their appellate
certification attended the course.

2. Another seminar sponsored by
the CLE Committee was the Eleventh
Circuit seminar. There were 80 in at-

tendance, with the video. As of yet,
revenue figures were unavailable.

3. The CLE Committee is cur-
rently looking at new and creative
ideas for the seminars.

4. The CLE Committee will con-
tinue to hold the Hot Topics Seminar.
Again, it will be held in Tampa. This
year, however, only judges will speak,
with each District Court and the Su-
preme Court represented. The semi-
nar is entitled “May It Please the
Court: Hot Appellate Topics.”

5. The Family Law Section wants
to co-sponsor a seminar and the Com-
mittee presently has a Fall 1999 tar-
get date.

6. Tom Hall spoke on the Appellate
Workshop, scheduled for July 22-25
at Stetson Law School. Tom reported
that 25 had registered for the semi-
nar (it was limited to 40) and that
there will probably be a $2,500-
$3,000 profit. The program and core
group are excellent: enthusiasm is
very high and everyone involved has
put in a lot of time. Those attending
will receive 24 hours of advanced
credit.

C. Council of Sections
Ben Keuhne discussed the Council

of Section’s proposal with respect to
possible restructuring of The Florida
Bar CLE Committee which addresses
broad policy issues. Some members of
the Bar believe the CLE Committee
is getting too large (it currently has
54 members) and would like to make
it smaller, more select, and more of a

A. Publications Committee
Cindy Hofmann reported on the

Publications Committee. She
thanked Angela Flowers, Editor, and
Kim Staffa, Executive Editor, and

issues at hand.” As to the latter, he
states:

Many a time I have sat among
superbly educated, intellectually
gifted legal academics, listening to
a subtle discussion of some deeply
controversial issue, waiting for
that inevitable moment when the
miracle of ethical judgment will be
performed. For at that moment
this group of talented legal
scholars will metamorphose . . .
into a veritable warren of ratio-
nalist rabbits, their heads bobbing
in a blissful community of agree-
ment, as the question is begged
and the magic words uttered:
“justice,” “fairness,” “principle,”

clerks — in private, of course. See Ri-
chard A. Posner, Overcoming Law 192

Scott D. Makar is a partner in the
Jacksonville office of Holland &
Knight LLP. His practice includes
trial and appellate litigation as well
as administrative and legislative
matters.

1 The New Shorter Oxford English
Dictionary 1685 (Oxford, 1993).

noted that we had four excellent is-
sues of The Record this year. Cindy
then mentioned that the Guide was
published this year without the
rules—as a cost savings measure -
and with updates on the DCA series
with the help of Nancy Copper-
thwaite. Cindy sought feedback on
this latest version of the Guide.

Finally, Cindy noted that three of
our Section members published ar-
ticles in The Florida Bar Journal this
year: Raoul Cantero, III, Tom
Elligett, and Hala Sandridge. Tracy
Gunn is currently working on an ar-
ticle for the next issue and Jennifer
Carroll will follow with another ar-
ticle. She invited all in attendance to
think about future articles for The
Florida Bar Journal and to forward
them to Ben Kuehne, the next Chair
of the Publications Committee.
B. CLE Committee
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public policy group (president-elect
Coker wants to reduce it to 14).

The proposal would allow the
President to appoint half the mem-
bers and the Council to appoint the
other half. The proposal would not
allow the Sections to appoint any
members to the CLE Committee. The
CLE Committee voted to oppose this
effort and recommended changes to
its Bylaws to streamline bureau-
cracy. Chris Kurzner requested a
motion with respect to the Council’s
proposal. After discussion, Tony
Musto moved in favor of each Section
having a representative of their
choice on the CLE Committee. This
motion passed unanimously.

D. Other Business
John Crabtree reported on the

Amicus Curiae committee. A discus-
sion ensued about the difficulties in-
herent in operation of this commit-
tee. The main problem is that there
is not much response from the Bar.
To combat this problem, there will be
flyers, a mail-out, and a Bar Journal
article on amicus curiae practice.
John prepared a proposal on the
scope and functions of the committee.
Raoul Cantero commented that, in
other Sections, because of the bu-
reaucracy, rarely, if ever, do they
submit amicus briefs. John countered
that we can be brisk and that we
need to explain to our members the
lead time needed. John’s proposal
was then submitted for vote and it
passed unanimously.

Angela Flowers requested that
individuals contact her with ideas for
articles in The Record. A discussion
then ensued about using The Record
to advertise the Appellate Workshop
using “quotes” from attendees.

V. Old Business
A. Section Web Page
Steve Stark reported on the status

of the web page. The Section cur-
rently has software and numerous
ideas for establishing the web page.
Bob Glazier is providing Steve with
assistance. The web page will not di-
vulge material provided to members.
By the September Bar meeting, a
preliminary version will be available
for review. The final version will
probably be completed in early 1999.
Steve urged the Council members to
provide input.

B. Vendor Neutral Citation

Tom Hall briefly reported on the
status of vendor neutral citations
and indicated that there is less en-
thusiasm than there was originally
to move to vendor neutral citations.
If there is a change, Tom stated the
Section will have the opportunity to
comment.

VI. New Business
A. Chris Kurzner announced the

nominations for officers and the Ex-
ecutive Council. All nominations
were voted on unanimously.

B. Steve Stark announced the Sam
Daniels’ proclamation. Sam Daniels
recently passed away. He was a real
pioneer in appellate practice and a
true professional. We will miss his
wit and wisdom. Steve asked we vote
for a proclamation recognizing Sam
Daniels’ contributions to appellate
practice and recognizing him as an
individual that appellate practitio-
ners will continue to admire and re-
spect in future years. The motion
passed unanimously and the procla-
mation will be published in The
Florida Bar News.

C. Judicial Management Council
Judge Webster reported on the ac-

tivities of the Judicial Management
Council:

1. The Council has concluded that
there is an immediate need for a 6th
District Court and in the next 10
years, a 7th District Court. The Coun-
cil is leaning toward recommending
that we implement both now so that
we do not have to redraw districts
later. The Council is now considering
the proposal which would include a
maximum of 12 judges in each dis-
trict court. This number reduces
problems regarding inconsistency
and disharmony, and encourages col-
legiality.

Initially, the District Courts would
have 10 judges which should be suf-
ficient for the next 30 to 40 years. The
Council does not presently know
where the new District Courts would
be located. Relief is needed most ur-
gently in South Florida. The 1st, 4th
and 2nd District Courts could also
use some relief. The big question is
whether there will be sufficient
funds to create the new District
Courts. Judge Webster requested
that input be received by September.
Each District Court costs approxi-
mately $20 million to implement.

It was moved that we support the
work of the Committee with respect
to implementation of two additional
District Courts, and, at least, imme-
diately one, and that both be imple-
mented within two to four years. The
motion passed unanimously.

2. Judge Webster also provided an
update on the PCA Committee.
Judge Webster stated the Committee
has not decided anything yet. The
Committee is contemplating holding
a panel discussion on how appellate
courts decide cases, with a question
and answer session.

D. Appellate Court Judicial Evalu-
ation Plan

Judges Webster and Judge Davis
stated that the plan was in effect.

VII. Informational
A. Chris Kurzner referenced the

statement of operations.
B. Chris Kurzner invited anyone

who wants to attend the Section
Leadership Conference to attend.

VIII. Final Remarks and
Presentation of Awards

Chris Kurzner, as outgoing Chair,
presented numerous awards, includ-
ing awards to: Jennifer Carroll, who
was active on many projects and CLE
matters; Kim Staffa and Angela
Flowers for their work on The Record;
Lucinda Hofmann, our “utility in-
fielder,” who helped on the Guide and
did a great job as Chair of the Publi-
cations Committee; Kitty Pecko, for
her hard work on the federal semi-
nar; Hala Sandridge; Jack Aiello, one
of our Section’s hardest workers;
Judge Webster and Tom Hall for their
work on the Appellate Workshop;
and, last but not least, Jackie
Werndli, who did a great job all year
long keeping us on our toes, and who,
sadly, will be leaving us soon. Roy
Wasson, the incoming Chair, then
presented Chris Kurzner with a
plaque. Roy noted that Chris engi-
neered the Section’s creation and has
provided us with four years of hard
work. Chris responded that he was
merely a “young pup with an idea.”
Chris indicated that it has been very
gratifying to be a part of our Section
and that he looks forward to staying
active, although not quite as active
as he has been this last year!

IX. Adjournment
The meeting was adjourned.

continued...
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State Civil Case Update
by Keith Hope, Miami

Florida Supreme Court
“Pass-through” jurisdiction to
the Florida Supreme Court will
“pass through” said Court with-
out review when the proceeding
to be determined is not an appeal.
State of Florida v. Matute-Chirinos,
23 Fla. L. Weekly S386 (Fla. July 16,
1998).

Yes, this is a criminal case, but
sometimes it pays for civil appellate
practitioners to read criminal cases
(or at least the summary) because
appellate issues and rulings that may
apply to civil cases may be lurking
there. In this case, having first ac-
cepted jurisdiction of a non-final or-
der in a capital murder case pursu-
ant to Article V, § 3(b)(5), the Court
reconsidered and discharged the case
for lack of jurisdiction.

Article V, § 3(b)(5) provides that the
Florida Supreme Court

[may review any order or judgment
of a trial court certified by the
district court of appeal in which an
appeal is pending to be of great
public importance, or to have a
great effect on the proper adminis-
tration of justice throughout the
state, and certified to require
immediate resolution by the
supreme court.

(Emphasis added). The non-final or-
der in Matute-Chirinos which was
certified by the district court involved
a ruling granting defense motions
concerning certain aggravating fac-
tors. The State filed a petition for
common law certiorari in the Third
District and requested that court pass
through jurisdiction of the petition to
the Florida Supreme Court, which
the district court did. The Court held
that “this constitutional provision
does not provide this Court with ju-
risdiction to accept a case certified by
the district court and pending in the
district court, not on appeal but
rather on a petition for a writ of cer-
tiorari.” Id. at S386.

Both Article V, § 3(b)(5) and Fla.
Rule App. P. 9.125 are routinely used
to confer jurisdiction on the Supreme
Court in civil cases as well as crimi-
nal cases. See, e.g., Krischer v.
McIver, 697 So. 2d 97 (Fla. 1997).
Thus, the holding in Matute-Chirinos
will apply equally to civil proceedings

other than appeals, such as common
law certiorari or those other non-ap-
peal writs listed in Rule 9.100(a). Rule
9.125, however, does not contain the
constitutional language of Art. V, §
3(b)(5): “in which an appeal is pend-
ing.” Thus, it may be a good idea for
the Appellate Court Rules Commit-
tee to consider a clarifying amend-
ment in light of this decision.

District Courts of Appeal
(In the past, I have been remiss in
not reviewing many (any?) family law,
workers’ compensation and probate
cases. I start here trying to atone).

FAMILY LAW CASE: DISMISSED.
Non-final order non-appealable.
When does “the” issue of liability
mean “all” issues of liability? All
the time.

Kalantari v. Kalantari, 23 Fla. L.
Weekly D1461 (Fla. 3d DCA June 17,
1998).

In this case, the wife appealed from
an interlocutory order denying a mo-
tion to set aside an antenuptial agree-
ment under Rule 9.130(a)(3) (c)(iv),
contending that the order determined
“the issue of liability in favor of a party
seeking affirmative relief[.]” The wife
asserted that the order had the effect
of granting affirmative relief to the
husband, i.e., by enforcing the anten-
uptial agreement. The Court dis-
missed the appeal for want of an ap-
pealable order.

It was the wife who sought affir-
mative relief — equitable distribu-
tion; whereas, the husband inter-
posed the antenuptial agreement as
a defense. Thus, the order was not
one in favor of a party seeking affir-
mative relief. In addition, the Court
stated in a footnote that it had previ-
ously held that Rule 9.130(a)(3)(iv)
permits an appeal “only where the
non-final order determines all of the
liability issues, because the rule re-
quires that the order determine ‘the
issue of liability.’” Id. at D1461, n. 2.
(emphasis in italics in original; in
bold, added). In this case, there was
another liability issue (child support),
so the order also did not determine
the issue of liability.

WORKERS’ COMP. CASE: DIS-
MISSED. Another non-final or-
der which merits non-review be-
cause it is non-appealable for
failing to contain the magic
words.
Cadco Buildings, Inc v. Roberts, 23
Fla. L. Weekly D1490 (Fla. 1st DCA
1998).

In this case, the claimant sought
permanent total disability and other
benefits. The employer/carrier (“e/c”)
raised defenses including that the
claimant was ineligible for benefits
under the e/c’s policy. After a hear-
ing, the Judge of Compensation
Claims (“JCC”) ruled for the claimant
on this issue. The order recited that
the parties had jointly moved for bi-
furcation to limit the hearing only to
the issue of compensability and for
the JCC to reserve jurisdiction re-
garding all other issues. The order
stated:

In the interest of judicial economy
and efficiency, due to the financial
concerns of the litigants in
reducing the costs of further
discovery and after giving consid-
eration to the substantial amount
and variety of benefits that are in
dispute, the undersigned [JCC]
granted the motions regarding
bifurcation and reservation of
jurisdiction.

Id. at D1490. After the Court’s own
motion to show cause why the appeal
should not be dismissed issued re-
sponded to by the e/c, the Court dis-
missed the appeal for lack of jurisdic-
tion. The Court reasoned that the
order did not contain language satis-
fying the requirement of Rule
9.180(b)(1)(C) which permits an ap-
peal from a nonfinal order that adju-
dicates compensability. The Court
stated that a specific requirement of
the rule requires the lower tribunal
to expressly “certify in the order that
determination of the exact nature and
amount of benefits due to claimant
will require substantial expense and
time.” The Rule does not contain the
word “expressly” but the Court strictly
construed the Rule to mean that cit-
ing to a 1984 decision of the Florida
Supreme Court which said that re-
view of nonfinal orders wastes court
resources and needlessly delays final
judgment. The Rules, however, which
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are approved by the Supreme Court,
permit appeal from a variety of
nonfinal orders.

PROBATE CASE: DISMISSED. A
“final” determination of a right
or obligation of an interested per-
son depends on whose ox is be-
ing gored.
In re Estate of: Mary Helen Nolen;
Owens v. Swindle, 23 Fla. L. Weekly
D1266 (Fla. 2d DCA May 22, 1998)(On
Motion to Dismiss).

In this case, the caretaker and her
husband (“Caretakers”) of a deceased
97 year old woman (Mrs. Nolen) ap-
pealed an order of the probate court
which authorized the administrator
ad litem to file an action against the
Caretakers to set aside Mrs. Nolen’s
last will and revocable living trust
which named the Caretakers as ben-
eficiaries. The personal representa-
tive of the Estate moved to dismiss
the appeal which the Court granted.
The Court noted that Rule 9.110(a)(2)
authorizes an aggrieved person to
appeal a wide variety of orders en-
tered by probate courts, many of
which are interlocutory orders. To be
appealable under the Rule, however,
an order must “finally determine a
right or obligation of an interested
person.” (e.s.) The Court also noted
that the Rule became effective on
January 1, 1997, and that before that
date, jurisdiction for similar appeals
was located in Florida R. Probate
5.100 which rule did not limit appeals
to final determinations. However,
prior case law under the probate rule
normally recognized such a restric-
tion.

The Court cited a recent Fourth
District decision that held that Rule
9.110(a)(2) did not abrogate prior case
law holding that a party’s right to
appeal arises when the judicial labor
terminates on the issue involved as
to such party. The Second District
concluded that the appellate rule also
did not abrogate prior case law which
held that finality must be viewed from
the perspective of the appellant who
is challenging the order. Thus, in this
case, while the order authorizing the
lawsuit against the Caretakers may
arguably have determined a right or
obligation of the administrator ad
litem, from the perspective of the Care-
takers, the interlocutory order
merely permitted the filing of the

suit. The Caretakers are not ag-
grieved by this order because
whether or not the outcome will be
adverse to them will only be deter-
mined in the future. In other words,
the order appealed from does not end
the judicial labor on this issue as to
the Caretakers and it does not finally
determine any of their rights or obli-
gations. As such, it was not an ap-
pealable order.

To preserve errors in jury selec-
tion, one must object (at least
twice).
Mazzouccolo v. Gradner, McLain &
Perlman, M.D., P.A., 23 Fla. L.
Weekly D1465 (Fla. 4th DCA June 17,
1998).

In this med-mal case, during voir
dire, defendants’ counsel used three
peremptory strikes on women and
plaintiff ’s counsel made timely, gen-
der-based objections. However, the
objections apparently did not include
mentioning the requirement that de-
fense counsel articulate a gender-
neutral reason for the strikes because
the trial court did not require such
articulation. That was error. How-
ever, plaintiff ’s counsel failed to pre-
serve the error for appellate review
by ultimately accepting the jury
“without renewing his gender-based
objection or conditioning his accep-
tance of the jury on the previous ob-
jection.” Id. at D1465-66. Don’t be
nice — object twice.

And the final category for this
time is: Knowing what not to do
is good for you.
E.g., Don’t Do This! Tell the truth
and the whole truth.
Wood-Cohan v. Prudential Ins. Co., 23
Fla. L. Weekly D1614 (Fla. 4th DCA
July 8, 1998)(Order Dismissing Appeal
and Assessing Attorney’s Fees
Against Counsel for Litigating in Bad
Faith).

In this case, counsel was not can-
did with the Court by not advising it
on several pertinent occasions, that
the final judgments being appealed
were actually entered erroneously by
clerical error and the trial court had
so held and vacated them. Further-
more, when the truth finally became
known to the Court, the same coun-
sel filed a 15 page memorandum try-
ing to justify jurisdiction to hear the
appeals and making other equally

meritless arguments. The Court
granted the motion to dismiss the
appeal and to impose attorney’s fees
and costs against appellant’s counsel.
The Court also noted that counsel’s
actions violated both Rule 4-3.1, Rules
Regulating The Florida Bar (“A law-
yer shall not bring or defend a pro-
ceeding, or assert or controvert an
issue therein, unless there is a basis
for doing so that is not frivolous”),
and Rule 4-3.2 (“A lawyer shall make
reasonable efforts to expedite litiga-
tion consistent with the interest of
the client”).

Another thing not to do:
If you certify that you have con-
tacted opposing counsel regard-
ing agreement for an extension of
time for a brief, then you better
have made the call.
Publix Supermarkets, Inc. v. Arnold,
23 Fla. L. Weekly D582 (Fla. 5th DCA
Feb. 27, 1998).

In this case, appellant’s counsel
moved for an extension to file a brief
and certified in the motion that he
had contacted opposing counsel and
that she had no objection to the mo-
tion. After the Court granted the
motion, appellees’ counsel filed an
objection stating that she had not
been contacted and that she did ob-
ject to the extension because of the
advanced age and failing health of her
clients. The Court required moving
counsel to respond and noted that to
his credit, he admitted that he had
made false statements to the Court
but thought that his assistant had in
fact contacted appellees’ counsel and
obtained agreement for the exten-
sion.

The Court pointed out that Rule
9.300(a) contemplates that counsel,
not an assistant or secretary, contact
opposing counsel regarding exten-
sions. The Court held that because
moving counsel knew that he had not
made the call, he had failed to com-
ply with the Rule and had made erro-
neous representations to the Court.
The Court imposed a small monetary
sanction.

In light of this decision, many of
us will need to modify the common
practice of having an assistant or sec-
retary call for agreement to a motion
for an extension for a brief. Appellate
lawyers count heavily on extensions
for briefs and the appellate courts

continued...
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have mostly been generous in grant-
ing them. We should follow the Rules
to the letter to ensure that this gen-
erous policy continues.

Evidence Sufficiency Issues and
Fundamental Error in State Criminal Cases
by Richard J. Sanders

This Article addresses the follow-
ing question: in criminal cases, can
evidence sufficiency issues be consid-
ered as fundamental error, or is a
contemporaneous objection neces-
sary to preserve them?

In Florida, evidence sufficiency is-
sues are considered fundamental er-
ror in some circumstances, but not
in others. The courts, however, have
rarely discussed why this is so. In
those cases that have, the crucial
question is this: could the state pos-
sibly have cured the evidence defi-
ciency if the defendant had raised the
issue at trial? If the answer is no, fun-
damental error may be found; if yes,
the contemporaneous objection rule
applies.

Even so, the distinction the courts
are trying to draw here, while valid
in the abstract, is meaningless as a
practical matter. This is because, as
discussed in Section 3 below, Florida
Rule of Criminal Procedure 3.380 (c)
authorizes post-verdict acquittal mo-
tions. Clearly, if an evidence suffi-
ciency issue is raised post-verdict, the
state cannot cure the defect with ad-
ditional evidence. Thus, because an
objection to evidence sufficiency may
be considered timely even though
made too late to cure the defect, it
cannot be argued that the timely ob-
jection is required to promote that
purpose in the first place.

Further, appellate courts should
not be in the business of speculating
on what the state “could have
proven”, had an issue been raised at
trial. When the record contains no
evidence to prove a particular fact,
there is no principled basis on which
the court can determine whether the
state did or did not have evidence
available to prove that fact.

The analysis in this Article will

proceed as follows: the contempora-
neous objection rule and fundamen-
tal error will first be discussed, fol-
lowed by an analysis of theapplicable
procedural rules and a discussion of
the case law addressing this issue.
The author will conclude that 1) the
purposes of the contemporaneous
objection rule would not be frustrated
if evidence sufficiency issues were
recognized as fundamental error; 2)
the applicable rules could be read as
supporting that same conclusion; and
3) the reasoning of those cases hold-
ing otherwise is flawed and has been
undermined by more recent case law
(i.e., the cases that hold that a) double
jeopardy bars retrial if an evidence
sufficiency issue is successful, and b)
such issues can be initially raised
post-trial).

The Contemporaneous
Objection Rule and
Fundamental Error

The contemporaneous objection
rule ensures that trial judges have
an opportunity to address objections
and correct errors at the trial level
when the recollections of witnesses
are freshest rather than years later
in a subsequent trial or post-convic-
tion relief proceeding.1 This, in turn,
“prohibits trial counsel from deliber-
ately allowing known errors to go
uncorrected as a defense tactic and
as a hedge to provide a defendant with
a second trial if the first trial deci-
sion is adverse to the defendant.”2

More precisely, the rule
ensures that a trial court will have
the opportunity to avoid or correct
alleged trial errors when they occur
which in turn advances the orderly
administration of justice. With the
evidentiary issue properly pre-
sented below, the trial court is more

likely to reach a satisfactory result
and thus obviate the need for ap-
pellate review thereon. And even
where an appeal ensues, the need
for unnecessary retrials is consid-
erably reduced. . . .

Moreover, it is not wise to re-
quire a trial judge to assume the
role of advocate by noticing and cor-
recting alleged trial errors not com-
plained of or properly brought to his
attention. This runs contrary to the
place of the trial judge in our sys-
tem of justice and is on the whole
unworkable to implement. . . .

Finally, requiring proper ob-
jections to evidence tends to remove
the gamesmanship from trials by
eliminating the incentive for coun-
sel to avoid making objections to
trial error in the hope of winning a
jury verdict while being assured of
a reversal on appeal in the event of
an adverse verdict. Counsel is re-
quired to object or waive the error
for appellate review. Unnecessary
re-trials taxing already overbur-
dened judicial resources are thereby
discouraged and the cause of jus-
tice advanced. . . .3

The contemporaneous objection
rule is a functional procedural rule
designed to achieve certain results.
The role does not create substantive
rights, and it is not to be blindly fol-
lowed without regard to its purpose.
The cases indicate that its primary
purpose is to promote judicial
economy by ensuring that potential
error is identified and corrected as
quickly as possible, thus obviating the
need for appeals and retrials. Second-
ary purposes include keeping the
trial judges in their proper role as
neutral arbiters, and curbing un-
seemly “gamesmanship”.

These purposes do not apply with
equal force at all stages of trial pro-
ceedings:

STATE CIVIL CASE UPDATE
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[T]he real purpose of the contempo-
raneous objection rule applies dur-
ing a jury trial to assure correct rul-
ings by the trial court on questions
relating to the admissibility of evi-
dence and instructions of law to the
jury because judicial errors in those
instances cannot be effectively cor-
rected after the jury renders a ver-
dict and is discharged and dissolved.
There is no need to apply the rule
strictly to pure rulings of law which
can be corrected independent of a
jury verdict. . . .4

Similarly, “[t]he purpose for the con-
temporaneous objection rule is not
present in the sentencing process
because any error can be corrected
by a simple remand to the sentenc-
ing judge.”5

Fundamental errors are exceptions
to the contemporaneous objection
rule, and, as such, the fundamental
error doctrine is the converse of the
contemporaneous objection rule.
Thus, all appellate issues must be
classified as falling under one or the
other. Since the contemporaneous
objection rule is grounded in policy
considerations, one might assume
the same of the doctrine of funda-
mental error.

However, unlike the contempora-
neous objection rule, the fundamen-
tal error doctrine possesses a sub-
stantive component. Fundamental
error is not limited to those circum-
stances in which the policy objectives
of the contemporaneous objection
rule do not apply; rather, fundamen-
tal error will occasionally be found in
circumstances where the purposes of
the contemporaneous objection rule
are clearly present (e.g., issues con-
cerning jury instructions, closing ar-
guments, or evidence admission).6

  Thus, fundamental error may be
found even where the system will
suffer some burden if error is recog-
nized, and even though the error
could have easily been corrected if
timely raised. Error is recognized in
these cases because the circum-
stances leading to the defendant’s
conviction were so basically flawed
that the reliability of the conviction
is clearly questionable.

There are several definitions of
fundamental error in the Florida case
law. It is an “error which goes to the
foundation of the case or goes to the
merits of the cause of action”,7 or
“amount[s] to a denial of due pro-

cess.”8 It has also been said that “the
doctrine of fundamental error should
be applied. . . where the interests of
justice present a compelling demand
for its application”,9 or where “a ver-
dict of guilty could not have been ob-
tained without the assistance of the
alleged error.”10

Evidence Sufficiency and
Fundamental Error — In
General

A conviction based on legally in-
sufficient evidence would appear to
be a quintessential example of funda-
mental error. “The Due Process
Clause protects the accused against
conviction except upon proof beyond
a reasonable doubt of every fact nec-
essary to constitute the crime with
which he is charged.”11 Thus, it would
seem that a conviction on insufficient
evidence would amount to a denial of
due process, as recognized in Castor.
Similarly, as enunciated in Smith, the
interests of justice would seem to
present a compelling demand for a
waiver of the contemporaneous ob-
jection rule in cases where the de-
fendant was convicted on legally in-
sufficient evidence. Certainly, a
verdict of guilty could not have been
obtained in accordance with Delva,
had a proper acquittal motion been
made.

Further, the policy objectives of
the contemporaneous objection rule
would not be undermined if funda-
mental error is recognized in this
context. It does not appear that the
judicial system would be unduly bur-
dened at either the appellate or the
trial level. Nor would it force the trial
court into an improper role, or en-
courage any improper “gamesman-
ship”.

At the appellate level, requiring a
contemporaneous objection to pre-
serve evidence sufficiency issues is
not likely to significantly reduce the
court’s workload, particularly if fun-
damental error is recognized in at
least some circumstances. As it
stands now, appeals from criminal
convictions are virtually automatic,
yet evidence sufficiency issues are not
raised all that often. Extra judicial
work, therefore, would be needed only
in those rare cases where there is a
serious question concerning evidence
sufficiency that was not raised at trial.

Presumably, in those rare cases, ap-
pellate counsel would argue that: 1)
the issue was preserved, and/or 2)
the issue is one of fundamental error
under the existing exceptions to the
contemporaneous objection rule.
Thus, the appellate court would have
to address these issues in any event.

Since evidence sufficiency issues,
on the merits, tend to be relatively
simple, it is likely that judicial
economy would best be served by rec-
ognizing a blanket fundamental er-
ror doctrine in this context. Such a
recognition would allow appellate
courts to proceed straight to the mer-
its without being detoured into issues
of preservation and the scope of the
existing limited fundamental error
doctrine.12 Thus, maintaining the con-
temporaneous objection rule — par-
ticularly a rule with exceptions —
would not significantly reduce the
courts’ workload on direct appeal.

Furthermore, the trial courts’
workload would not significantly in-
crease if fundamental error is recog-
nized in evidence sufficiency issues.
The trial court would have additional
work only in those rare cases where
the issue actually succeeds, and, the
remedy in those rare cases — re-
mand for entry of a judgment of ac-
quittal — is no more burdensome
than a remand to correct an illegal
sentence.

Conversely, the contemporaneous
objection rule seems to increase the
courts overall workload at another
point: motions for post-conviction re-
lief based on trial counsel’s failure to
raise the evidence sufficiency issue.
Failure to raise a valid evidence suf-
ficiency issue would appear to be per
se ineffective assistance of counsel.
What tactical reason could possibly
justify the failure to raise such an is-
sue? True, counsel may legitimately
forego making a motion during trial
because he or she does not wish to
alert the state to the deficiencies in
its evidence (which it might be able
to cure), but what could possibly jus-
tify counsel’s failure to make a post-
trial motion? It would appear that
post-conviction relief would be auto-
matic in this context.13

Thus, addressing evidence suffi-
ciency issues as fundamental error on
direct appeal may serve the purpose
of judicial economy best, as doing so

continued...
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would eliminate the need for post-
conviction proceedings (which would
not commence until after the defen-
dant had tried to convince the appel-
late court to address the issue on di-
rect appeal). This, in turn, means that
requiring contemporaneous objec-
tions for evidence sufficiency issues
would not significantly advance the
goal of judicial economy, and may, in
fact, hinder it. Furthermore, recog-
nizing fundamental error would not
put trial judges in the position of be-
ing advocates with respect to evi-
dence sufficiency issues. Indeed, as
discussed in the next Section, Rule
3.380(a) of the Florida Rules of Crimi-
nal Procedure specifically authorizes
trial judges to consider such issues
on their own initiative.

Finally, a contemporaneous objec-
tion requirement does not advance
the policy of removing the games-
manship from trials,14 at least as long
as Rule 3.380 allows post-trial acquit-
tal motions. As just noted, while
there may be tactical reasons for fore-
going an acquittal motion during
trial, there are no such reasons for
failing to make a post-trial motion.
Further, since the defendant is the
only one who suffers from the delay
if a valid evidence sufficiency issue is
not raised at trial, there is no tacti-
cal advantage to be gained from de-
liberately failing to raise it in a post-
trial motion and then attempting to
achieve appellate relief under the
doctrine of fundamental error. Thus,
the failure to raise the issue in a post-
trial motion is an oversight, not some
sneaky “gamesmanship”. All this
leads to the conclusion that there is
no reason for applying the contem-
poraneous objection rule in this con-
text.

However, as discussed below, the
Florida cases do not adopt this rea-
soning. Before discussing these cases,
however, two procedural rules will be
analyzed: the rule of criminal proce-
dure addressing acquittal motions
and the rule of appellate procedure
outlining the scope of criminal appel-
late review.

Rules 3.380 and 9.140(h)
Rule 3.380 provides:

(a) Timing. If, at the close of
evidence for the state or at the close
of all the evidence in the case, the
court is of the opinion that the evi-
dence is insufficient to warrant a
conviction, it may, and on the mo-
tion of the prosecuting attorney or the
defendant shall, enter a judgment of
acquittal.

(b) Waiver. A motion for judg-
ment of acquittal is not waived by
subsequent introduction of evidence
on behalf of the defendant, but af-
ter introduction of evidence by the
defendant, the motion for judgment
of acquittal must be renewed at the
close of all the evidence. The motion
must fully set forth the grounds on
which it is based.

(c) Renewal. If the jury re-
turns a verdict of guilty or is dis-
charged without having returned a
verdict, the defendant’s motion may
be made or renewed within 10 days
after the reception of a verdict and the
jury is discharged or such further
time as the court may allow.15

The emphasized language should
be immediately noted. Subsection (a)
gives the trial court the discretion to
grant an acquittal even in situations
where neither party moves for it. This
eliminates any argument that the
contemporaneous objection rule is
needed to keep trial judges from as-
suming the role of advocate with re-
spect to acquittal motions. Further,
this language also indicates that
unpreserved evidence sufficiency is-
sues could be raised on direct appeal
without resort to fundamental error:
the issue could be phrased as “the
trial court abused its discretion by
failing to grant an acquittal on its own
motion.” There are no Florida cases
addressing the validity of this argu-
ment.

Subsection (c) undermines any ar-
gument that the contemporaneous
objection rule serves any “cure of de-
fect” purpose in this context. Under
this subsection, “[a] ground for judg-
ment of acquittal may be raised for
the first time in a post-trial motion.”16

In State v. Stevens,17 the defendant
was convicted of auto theft for failing
to comply with the terms of a long-
term auto lease. In a post-trial mo-
tion, he argued for the first time that
the evidence was insufficient “because
the State failed to prove that the
creditor has complied with the re-
quirements of Section 812.014(3),
under which there is no violation of

the theft statute when there is a
lease for one year or longer unless a
written demand for the property is
made.”18 After concluding that subsec-
tion (c) authorized the post-trial rais-
ing of such an issue, the court went
on to assert:

Moreover, our conclusion will further
the interests of justice in Florida.
Our interpretation of the rule pro-
vides a procedural mechanism
through which a substantive error
can be corrected within the time al-
lowed for this motion. Empowering
a trial court with the ability to en-
ter a judgment of acquittal when it
is of the opinion that the evidence is
insufficient to warrant a conviction
upon motion under the requirements
of Rule 3.380(c) will thus promote
judicial economy.19

Clearly, the state could not reopen
its case to prove the missing element
in Stevens. Further, the issue that
succeeded in Stevens seems to
present a prime example of the type
of deficiency that the state may have
been able to cure had the issue been
raised at trial. The court, however,
seemed unconcerned by this indicat-
ing that it did not feel that acquittal
motions should serve any “cure the
defect” purpose.

Stevens’ assertion that the recog-
nition of post-trial acquittal motions
“further[s] the interest of justice [and]
promote[s] judicial economy”, should
also be noted.20 As discussed earlier,
the contemporaneous objection rule
serves similar interests. Thus, it may
appear that Stevens implicitly en-
dorses the contemporaneous objec-
tion rule in this context. But, if the
interests of justice and judicial
economy are furthered by allowing
the trial court to initially consider an
evidence sufficiency issue in a post-
trial motion, these same interests
should be equally served by recogniz-
ing such issues as fundamental error.

Presumably, when Stevens talks of
“promot[ing] judicial economy”, it
means that the trial court’s granting
of a post-trial acquittal motion would
eliminate the need for an appeal. But
it would only eliminate the need for
a defense appeal; the state can (and,
probably quite often, does) appeal the
granting of such motions.21 If Stevens
means that justice and judicial
economy are best served by consid-
ering evidence sufficiency issues as
soon as possible, then such issues

EVIDENCE SUFFICIENCY
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should be recognized as fundamental
error.

It is true the subsection (b) of Rule
3.380 requires that “[acquittal]
motion[s] must fully set forth the
grounds on which [they are] based”,
and seems to indicate that the issue
is waived if the grounds are not “fully
set forth.”22 However, as discussed in
the next three Sections, it is beyond
question that evidence sufficiency is-
sues will not be considered to be
waived, in at least some circum-
stances, even though subsection (b)
appears to adopt a blanket waiver
rule. Further, as noted in the previ-
ous Section, a waiver rule in this con-
text serves no useful purpose.

In sum, Rule 3.380, as interpreted
by Stevens, forecloses any argument
that a contemporaneous objection
rule serves any valid purpose with
respect to acquittal motions. Stevens
also indicates that judicial economy
is best served by recognizing funda-
mental error in this context.

The other procedural rule to note
here is Florida Rule of Appellate Pro-
cedure 9.140(h), which outlines the
scope of appellate review in criminal
cases:

The court shall review all rulings
and orders appearing in the record
necessary to pass upon the grounds
of an appeal. In the interest of jus-
tice, the court may grant any relief
to which any party is entitled. In
death penalty cases, the court shall
review the evidence to determine if
the interest of justice requires a new
trial, whether or not insufficiency of
the evidence is an issue presented
for review.23

The rule could be read as pointing
in both directions on this issue. The
second sentence seems to recognize
the doctrine of fundamental error;
but is the defendant “entitled” to a
judgment of acquittal “in the interest
of justice” if the issue was not pre-
served? The third sentence is also
ambiguous: does it mean that “insuf-
ficiency of the evidence” can be fun-
damental error only in death penalty
cases, or does it simply direct the
court to consider the sufficiency of
the evidence in such cases even if the
issue is not raised (and thus does not
address the issue of fundamental er-
ror in the non-capital context)?

As discussed in the next Sections,
the Florida Supreme Court ruled in
1974 that the “interests of justice”

language in Rule 9.140(h) does not
classify evidence sufficiency issues as
fundamental error.24 However, in
1987 (after it had been established
that retrial after a successful evidence
sufficiency appeal violated principles
of double jeopardy), a district court
reached the opposite conclusion in
Williams v. State.25 There are no
other relevant cases interpreting this
rule.

Thus, although Rules 3.380 and
9.140(h) are subject to some interpre-
tation, they can easily be read as sup-
porting the argument that the con-
temporaneous objection rule does not
apply to evidence sufficiency issues.
We turn now to a discussion of the
cases.

Florida Supreme Court
Cases

The Florida Supreme Court has
considered this issue on several oc-
casions. The cases establish a general
rule requiring a contemporaneous
objection, subject to a limited funda-
mental error exception. However, the
logic supporting these cases is un-
clear.

In State v. Barber,26 the defendant
argued that the state had not proven
the value of the property in a grand
larceny prosecution. The Court held
“unless the issue of [evidence] suffi-
ciency . . . is first presented to the
trial court by way of an appropriate
motion, the issue is not reviewable
on direct appeal. . .”27 The Court also
said the issue could not be addressed
on direct appeal under the rubric of
ineffective assistance of counsel be-
cause appellate courts cannot address
issues not ruled upon by the trial
court. Finally, the Court held that
relief could not be obtained under the
“interests of justice” language quoted
above28 because “Cr. P. R. 3.850 pro-
vides a means [to raise] this issue.”29

Barber did not discuss why a con-
temporaneous objection is required
in this context. However, when Bar-
ber was decided, a successful appel-
late argument on evidence sufficiency
generally resulted in a remand for a
new trial as it was only later estab-
lished that double jeopardy principles
barred a retrial.30 Thus, when Barber
was decided, the contemporaneous
objection rule may have been justi-
fied by its “judicial economy” pur-
pose.31 However, Barber was recently

followed in Archer v. State.32 Again,
the Court did not discuss what pur-
pose the contemporaneous objection
served.

Ten years after Barber, the Court
recognized an exception to its contem-
poraneous objection requirement. In
Troedel v. State,33 the defendant broke
into a private home and killed two
persons. He was convicted of two
counts of first degree murder and two
counts of burglary: one count of
armed burglary and one count of bur-
glary with assault. The trial court
entered judgment on both burglary
counts, but only sentenced on one,
asserting the two counts were “the
same charge.”34 The defendant did not
challenge the entry of the two con-
victions for burglary, either at trial
or on appeal.

Nonetheless, the Court held that,
since the two forms of burglary were
both enhancements of the same ba-
sic burglary offense and there was
“no evidence of more than one such
lawful entry”, the trial court commit-
ted fundamental error in not merg-
ing the two burglary counts into a
single conviction. The court said it
could reach the issue even though
the defendant never raised it because
“a conviction imposed upon a crime
totally unsupported by evidence con-
stitutes fundamental error.”35

Troedel does not cite to Barber, and
it is not clear whether the cases are
consistent. Granted, there are factual
distinctions between these cases, yet,
Troedel flatly says it is fundamental
error to be convicted of “a crime to-
tally unsupported by evidence”.36 Bar-
ber, however, just as flatly states that
“unless the sufficiency of the evidence
. . . is first presented to the trial court
[in] an appropriate motion, the issue
is not reviewable on direct appeal . . .
.”37

These cases cannot be reconciled
by simply stating that Troedel’s lan-
guage is a bit overbroad and that the
case creates only a very narrow ex-
ception to Barber. Two problems arise
with this approach. First, how (and
on what basis) do we rephrase Troedel
to reach its “true” narrow meaning,
and, second, assuming we can do
that, why do we only allow this nar-
row exception and not a broader one?

Thus, Troedel could be rephrased
along the following lines: it is funda-
mental error (and an exception to the

continued...
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Barber contemporaneous objection
rule) to convict a defendant of two
violations of the same statute when
the undisputed evidence establishes
only one violation. The first problem
with this rephrasing, however, is that
it is a far cry from what the Court
actually said, and if the Court meant
Troedel to be so narrow, why didn’t it
say so? Beyond that problem lies the
question of why we would allow only
this narrow exception to Barber’s con-
temporaneous objection requirement.
What is the principle that requires
us to limit the doctrine of fundamen-
tal error here?

The limiting principle stated in
Troedel is “a crime totally unsup-
ported by evidence.” Since Troedel did
not purport to overrule Barber (but,
presumably, only created an excep-
tion to it), it would appear that not
all evidence sufficiency issues con-
cern “a crime totally unsupported by
evidence”; rather, there is at least one
other category of evidence sufficiency
issues. However, it is not clear what
that “other category” might include;
“the evidence was insufficient but the
conviction was not ‘totally unsup-
ported by evidence’”? In other words,
the conviction was supported by some
evidence, just not enough to elimi-
nate all reasonable doubt?

Assuming this is the distinction
Troedel is trying to draw, and assum-
ing we can determine when a convic-
tion is totally unsupported by evi-
dence38, the question remains: why
recognize fundamental error in the
one case but not the other? Why is
conviction of a crime totally unsup-
ported by evidence so different (dif-
ferent enough to trigger the funda-
mental error doctrine) from
conviction of a crime that is only in-
sufficiently supported by evidence?

We will return to these questions
after a discussion of the district court
case law.39 The Second District cases
will be discussed first, because that
court has considered this problem in
some detail. However, the solution
that the Second District has proposed
fails to answer the questions raised
above and creates problems of its
own.

Second District Cases
As in the Supreme Court, the

cases from the Second District seem
to conflict on this issue. The cases
recognizing fundamental error are
Dydek v. State,40 Nelson v. State,41

and Burrell v. State.42

In Dydek, the defendant pled no
contest to possessing paraphernalia.
On appeal, the court held that the
factual basis was insufficient to sup-
port the plea. The item at issue was
a cigarette case containing a spoon,
two pipes, a razor blade, and a small
quantity of white powdery substance.
Noting that the paraphernalia stat-
ute at that time prohibited only items
“used to unlawfully administer any
controlled substance”, the court said

“the evidence clearly indicates, and
there is not even any speculation to
the contrary, that the cigarette case
in question was used only as a con-
tainer in which to carry or store cer-
tain instruments (one or more of
which may themselves have been
properly classified as parapherna-
lia); there is absolutely no evidence
that it could even possibly be used
to administer a controlled sub-
stance.”43

The court then held that “there was
insufficient evidence here to establish
a prima facie case”, and thus the trial
court erred in accepting the plea.44 Fi-
nally, the Court stated as follows:

although appellant did not raise
this precise issue either in the trial
court or on this appeal, an appel-
late court will always consider a fun-
damental error that is apparent on
the face of the record. . . . We can
think of no error more fundamental
than the conviction of a defendant in
the absence of a prima facie showing
of the essential elements of the crime
charged.45

In Nelson, the defendant was con-
victed of felony petit theft and resist-
ing arrest without violence. The de-
fendant ran when the police saw him
standing on the street corner and,
after he was chased and caught, the
stolen items were found in his pos-
session. The police had no informa-
tion regarding the theft when they
first saw the defendant. On appeal,
he argued that the resisting convic-
tion could not stand because the po-
lice were not engaged in any legal
duty when he ran (i.e., they had no
reason to detain him and thus his
running did not obstruct any investi-

gation or other police duty). The court
reversed the resisting conviction, as
follows:

Generally, a defendant must articu-
late the correct grounds in a motion
for judgment of acquittal in order
for an appellate court to review the
issue. . . . This case, however, is not
the usual failure of proof case. In-
stead, this is a situation where
Nelson’s conduct did not constitute
the crime of resisting an officer.
Even though this issue was not
raised in the trial court, it would be
fundamental error not to correct on
appeal a situation where Nelson
stands convicted of a crime that never
occurred. . . .46

In Burrell, the defendant stole the
victim’s property, then took it to a
flea market to sell. He was convicted
by a jury of violating Florida Statutes
Section 812.019(2) which outlaws
“initiat[ing], organiz[ing, etc.] the
theft of property and traffick[ing] in
such stolen property. . . .”47 Since the
statute applied only to someone who
“has no direct contact with the [sto-
len] property”, and the state’s evi-
dence “proved direct contact with the
property”, the court reduced the con-
viction to one for a basic dealing in
stolen property offense.48 The court
did so even though the defendant did
not raise this issue at trial because:

There is not a case in which the
state’s failure to prove the offense
involves a technical matter that
could have been resolved if the is-
sue had been raised in a motion for
acquittal. It is clear that the state
could not have proven an essential
element for a violation of Section
812.019(2) in this case because all
of the evidence established that Mr.
Burrell had “direct contact with the
property” in which he trafficked.49

In contrast to these three cases are
Stanley v. State,50 and Hornsby v.
State,51 both of which held to the con-
temporaneous objection rule. In
Stanley, the defendant was convicted
of felony criminal mischief. On ap-
peal, he argued that the state had
failed to prove the requisite amount
of damage (i.e., $1,000.00 or more).
Relying on Nelson, he argued “it was
fundamental error because he stands
convicted of a crime that never oc-
curred.”52 Affirming, the court distin-
guished Nelson by stating: “The state
merely failed to prove the amount of
damage but did prove that damage
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occurred to the building. Thus,
Stanley does not stand convicted of a
crime that never occurred. We accord-
ingly affirm Stanley’s conviction for
criminal mischief.”53

Finally, in Hornsby, the court af-
firmed a conviction for battery on a
law enforcement officer and held that
the defendant’s motion for judgment
of acquittal did not preserve any is-
sue for appeal. The court’s opinion did
not indicate what facts the state
proved, nor what grounds the defen-
dant attempted to argue on appeal.
The court asserted as follows:

In a typical failure of proof case, such
as this one, the defendant must ar-
ticulate the legal grounds in a mo-
tion for judgment of acquittal for an
appellate court to review the issue.
. . . We observe that this is not a situ-
ation where the defendant’s conduct
clearly did not constitute the crime
for which he was convicted. If it were,
it would be fundamental error. . . .54

Under these cases, fundamental
error occurs in the following circum-
stances:
1) No prima facie showing of the es-
sential elements of the crime
charged;55

2) conviction of a crime that never
occurred;56

3) conviction of an offense for which
the state could not have proven an
essential element;57 and
4) the defendant’s conduct clearly
did not constitute the crime for
which he was convicted.58

In contrast, as illustrated in
Hornsby, fundamental error will not
be recognized in a typical failure of
proof case. This appears to mean, in
accordance with Burrell, that the
state’s failure to prove the offense
involves a technical matter that could
have been resolved if the issue had
been raised in a motion for acquittal.

There are several problems with
the distinctions the court is trying to
draw. First, what exactly is the per-
ceived distinction? It may be helpful
at this point to divide evidence suffi-
ciency issues into three categories:
positive element insufficiency, nega-
tive element insufficiency, and iden-
tity insufficiency.

“Positive element insufficiency”
refers to a Burrell-like scenario: the
state’s evidence affirmatively proves
that the defendant did not commit the

crime of conviction (although he may
have committed a different crime).
“Negative element insufficiency” re-
fers to a Stanley-type situation: there
is no evidence in the record to estab-
lish an element of the crime of con-
viction, but the evidence does not af-
firmatively disprove that elements
(as it did in Burrell). “Identity insuffi-
ciency” means there is no doubt that
someone committed the crime of con-
viction and the only question is
whether it was the defendant.

The statements in Nelson, Burrell,
and Hornsby seem to lean toward a
positive element insufficiency excep-
tion to the contemporaneous objec-
tion rule. Fundamental error will be
found if the state’s evidence affirma-
tively shows that the crime of convic-
tion never occurred because the state
not only did not, but could not, have
proven an essential element.

Dydek seems to embrace negative
element insufficiency as well because
under Dydek it is fundamental error
if there is “[no] prima facie showing
of the essential elements of the crime
charged.”59 Yet, Burrell says funda-
mental error will not be found if the
evidentiary deficiency “could have
been resolved had the issue been
raised”.60 This in turn seems to ei-
ther 1) reject the doctrine of funda-
mental error for negative element in-
sufficiency (because the mere lack of
evidence to establish an element does
not necessarily mean the state could
not have proven the element, had the
issue been raised), or 2) require the
appellate courts to subdivide negative
element insufficiency issues into
those that could have been resolved
and those that could not have.

The problem here is that this re-
quires the court to speculate on what
the state could have proved if the is-
sue had been raised. By definition,
this issue only arises if the state’s
proof is lacking with regard to some
element of the crime. Thus, on what
basis is the court to conclude that the
state could have proved that element,
had the defendant raised the issue?

The court in Stanley seems to
have adopted some type of “included
offense” logic: Stanley does not stand
convicted of a crime that never oc-
curred because the state proved him
guilty of the lesser included offense
of misdemeanor criminal mischief,
even though it did not prove a felony

amount of damage.61 Yet, if the dam-
age amount is an element of the of-
fense of felony criminal mischief62,
why does Stanley not stand convicted
of a crime that never occurred63, even
though he did commit a necessary
lesser included offense of that crime?

The only reason offered for the dis-
tinctions the court is attempting to
draw is Burrell’s reference to “tech-
nical matter[s] that could have been
resolved if the issue had been
raised.”64 It is not clear what is meant
by “technical matters”; nor is it clear
how the court can decide whether the
matter “could have been resolved.”
Presumably, this means that the state
could have introduced evidence to
cure the defect. Aside from the fact
that courts must speculate on this,
the “cure the defect” purpose for re-
quiring a contemporaneous objection
will not be maintained as long as Rule
3.380 of the Florida Rules of Crimi-
nal Procedure allows post-trial mo-
tions.

Further, if “cure the defect” is the
basis for requiring a contemporane-
ous objection, how do we explain
Dydek? In Dydek, the state could have
cured the problem if the issue had
been raised: the information could
have been amended to name the
items found in the cigarette case as
the unlawful paraphernalia.65 Why
does the contemporaneous objection
rule not apply here? In sum, it is not
clear what distinction the court is try-
ing to draw in these cases, and it ap-
pears that this distinction is based on
the “cure the defect” purpose of the
contemporaneous objection rule; a
purpose that is rendered nugatory by
Rule 3.380(c)

These cases all address issues of
element insufficiency. There are no
Second District cases addressing is-
sues of identity insufficiency. With
identity insufficiency, we are not deal-
ing with “a crime that never oc-
curred”. On the other hand, it is hard
to argue that identity is a “technical
matter” and if the defendant did not
commit the crime it would seem that
“his conduct clearly did not constitute
the crime for which he was con-
victed”. Is identity insufficiency a
matter of fundamental error? Can we
assume an identity issue “could have
been resolved” if raised at trial?

Presumably, the distinction the
court is trying to draw here is the
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same one the Supreme Court was try-
ing to draw in Troedel. While a crime
totally unsupported by the evidence
could be read as including both posi-
tive and negative element insuffi-
ciency, it is not clear if that phrase
would include identity insufficiency.
However, Troedel is no more success-
ful than the Second District cases in
answering the questions just raised.

The Other District Courts
The cases from the other district

courts follow the same pattern. A
leading case is the en banc decision
of Williams v. State.66 In that case,
the defendant’s accomplice shoplifted
some goods from a store, then got into
a scuffle with a security guard in the
parking lot. On appeal, the court held
the defendant’s robbery conviction
was fundamentally erroneous be-
cause the state did not prove that any
force or violence was used in the tak-
ing of the property.67

The court also rejected the state’s
argument that the defendant should
seek relief through a Rule 3.850 mo-
tion:

The defendant in this case is en-
titled to immediate relief from a
wrongful conviction which should
not be made to depend on his abil-
ity to prove that his trial counsel
was incompetent and ineffective. . .
.If a defendant himself cannot by
express agreement confer authority
on a trial court to impose an illegal
sentence that cannot be corrected
on appeal [citation omitted], why
should a defense counsel be able to
confer, by oversight, ignorance, ne-
glect, or insufficient argument, au-
thority on a trial court to impose an
illegal conviction that cannot be cor-
rected on appeal?68

The substance in this case is: Did a
robbery occur? Did the defendant do
it or did he aid the robber? The an-
swer to both questions is “no”. El-
ementary justice in criminal cases
is for a defendant to be found guilty
of crimes he committed and not
guilty of crimes he did not commit.
Regardless of the procedural tech-
nicalities that the criminal justice

system imposes upon itself, that
system has but one product — jus-
tice — and it is unjust for a defen-
dant to be in prison for a crime that
never occurred.
We hold that . . . being convicted of a
crime that never occurred is error of
such fundamental nature as is cor-
rectable on appeal without an ob-
jection below and must be reversed
“in the interest of justice.” Alterna-
tively, if necessary to do justice, we
would treat this appeal as a peti-
tion for certiorari and quash the con-
viction (1) because it departs from
the essential requirements of law
[citation omitted] or (2) because the
error here is so serious as to result
in a miscarriage of justice [citation
omitted], or we would treat the in-
stant appeal as a petition for writ
of habeas corpus and grant relief.69

Williams seems to conflict with
State v. Barber70 in two regards: 1)
whether the “interest of justice” lan-
guage of Rule 9.140(h) applies; and,
2) whether a Rule 3.850 motion (al-
leging ineffective assistance of coun-
sel) is a sufficient alternative remedy.
Of course, by the time of Williams, it
had been established that double jeop-
ardy principles barred a retrial on
successful evidence sufficiency issues.
Thus, there was no longer any “judi-
cial economy” purpose served by the
contemporaneous objection rule.
Further Williams’ recognition of the
inadequacy of alternative relief under
Rule 3.850 may have been influenced
by its recognition of the practical ef-
fects of delay in the increasingly over-
loaded judicial system.

Fundamental error has been rec-
ognized in other district court cases
as well. Two courts have agreed with
the Second District’s Nelson decision
that it is fundamental error to con-
vict a defendant of obstructing an of-
ficer without violence when the state
produces no evidence that the officer
was lawfully engaged in a legal duty.
In Harris v. State,71 the court stated
that it is fundamental error to be
“convict[ed] of a crime that did not
take place.”  Similarly, in T.M.M. v.
State,72 the court stated that it is fun-
damental error to be convicted of “a
crime that never occurred”.73

As discussed immediately below,
the First, Third, Fourth, and Fifth
Districts are consistent with the Su-

preme Court and the Second District
in rejecting a blanket fundamental
error rule for evidence sufficiency is-
sues. All those courts hold to the con-
temporaneous objection rule more
often than not. As with the Supreme
Court and the Second District, the
other district courts have failed to
delineate a coherent test for deter-
mining when the fundamental error
doctrine applies and when it does not.
The fundamental error tests stated
by these courts, suffer from the same
ambiguities discussed earlier: are the
courts adopting a positive element
insufficiency test, a negative element
insufficiency test, or both? What
about identity insufficiency? And, re-
gardless of what test they are adopt-
ing, why is fundamental error not
universally recognized in this con-
text?

The case law that requires a con-
temporaneous objection provides no
answers to these questions. In fact,
there are numerous such cases which
reject claims of fundamental error, in
a variety of circumstances.74 But in
only two of those cases did the court
discuss the reason for requiring a con-
temporaneous objection in this con-
text. As it happens, both relied on the
“cure the defect” logic.75

There is no point in discussing all
these cases76 in any detail, as the
problems and unanswered questions
discussed in the Supreme Court cases
and the Second District cases are
clearly found in these cases as well.
In short, no Florida court has yet sat-
isfactorily explained why a contem-
poraneous objection is required for
evidence sufficiency issues, or why
fundamental error is recognized in
some circumstances but not others.

Conclusion
In light of Rule 3.380(c), there is

no reason for requiring a contempo-
raneous objection for evidence suffi-
ciency issues. Case law to the con-
trary is not well-reasoned and has
been undermined by State v.
Stevens,77 and Tibbs v. State78. Florida
courts should recognize that evidence
sufficiency issues should always be
handled as fundamental error.

Richard Sanders works in the Ap-
pellate Division of the Tenth Circuit
Public Defender’s Office.  His practice
is limited to criminal appellate law.
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mony), Johnson v. State, 478 So. 2d 885 (Fla.
3d DCA 1985) (contemporaneous objection
required in capital sexual battery prosecu-
tion where victim’s age was at issue).

76 All of these cases addressed issues of
element insufficiency. Two courts have ad-
dressed identity insufficiency issues. In
Daley v. State, 374 So. 2d 59 (Fla. 3d DCA
1979), the court said the contemporaneous
objection rule applied to identity challenges,
then went on to assert that the evidence of
identity was sufficient. In Brumbley v. State,
350 So. 2d 827 (Fla. 1st DCA 1977), the court
also held that a contemporaneous objection
was necessary to preserve an identity issue.
Neither court discussed why it was impos-
ing this requirement. It is worth noting that,
when these two cases were decided, State v.
Barber was the controlling authority and no
cases had recognized any exception to its
contemporaneous objection requirement;
Dydek was the first such case and it came
out several months after Daley.

77 State v. Stevens, 694 So. 2d at 731.
78 Tibbs v. State, 397 So. 2d at 731.
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committee reports

Amicus Curiae
The Amicus Curiae Committee for-

mally became a permanent Section
committee at the Bar’s Annual Meet-
ing in June. The Committee will re-
view cases referred by Bar member-
ship for the Section’s participation as
amicus curiae; assess whether such
cases present procedurally signifi-
cant, but substantively neutral, ap-
pellate issues; recommend to the Ex-
ecutive Council the Section’s
participation in cases that meet this

criteria; and brief cases that the Ex-
ecutive Council and Board of Gover-
nors approve for the Section’s partici-
pation.

Even in its nascent stage of the
past year, the Committee evaluated
several appellate matters, including
a constitutional proposal to add sepa-
rate criminal appellate courts to
Florida’s court system. Committee
member Tom Findley’s excellent
analysis drew the commendation of
our Bar’s president. The Committee

is now seeking Section members will-
ing to brief cases on a pro bono basis.
The Committee is also continuing to
seek appropriate cases for amicus
review. Please submit cases as soon
as possible, so that there is adequate
time for evaluation and briefing. You
may contact the Chair, John
Crabtree, by phone at (352) 351-8000,
or by e-mail at crabtreej@
maccrab.com.
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Appellate Rules Liaison
The Appellate Rules Committee

has recommended a change to Rule
9.200 in order to include the docket
sheets in the index to the record on
appeal. The following revised rule has
been recommended.

Rule 9.200. The Record
(a) Contents.

(1) Except as otherwise designated
by the parties, the record shall con-
sist of the original documents, exhib-
its, and transcript(s) of proceedings,
if any, filed in the lower tribunal, ex-
cept summonses, praecipes, subpoe-
nas, returns, notices, depositions,
other discovery, and physical evi-
dence. The record shall also include
a progress docket.

(d) Duties of the Clerk; Prepara-
tion and Transmission of Record.

(1) The clerk of the lower tribunal
shall prepare the record as follows:

(A) The clerk of the lower tribu-
nal shall not be required to verify and
shall not charge for the incorporation
of any transcript(s) into the record.
The transcript of the trial shall be
incorporated at the end of the record,
and shall not be renumbered by the
clerk. The progress docket shall be
incorporated into the record immedi-
ately after the index.

(2) The clerk of the lower tribunal
shall prepare a complete index to the
record and shall attach a copy of the
progress docket to the index.

The Appellate Rules Committee
also voted to recommend a change to
Rule 9.210 that would limit matters
in reply to 15 pages when cross-ap-
peals are involved. The amendment
reads as follows:

(5) The initial and answer briefs
shall not exceed 50 pages in length.
Reply briefs shall not exceed 15 pages
in length; provided that if a cross-ap-
peal has been filed, the reply brief
shall not exceed 50 pages, not more
than 15 of which shall be devoted to
argument replying to the answer por-
tion of the appellee/cross-appellant’s
brief. Briefs on jurisdiction shall not
exceed 10 pages. The table of contents
and the citation of authorities shall
be excluded from the computation.
Longer briefs may be permitted by
the court.

Finally, the Committee is consid-
ering a change to Rule 9.210 in order continued...

to reflect the current practice to in-
clude proportionally-spaced fonts in
briefs. Currently, type must be at ten
characters per inch, a measurement
relevant only to typewritten-style
fonts, which are now obsolete. The
Committee referred this issue to the
Subcommittee. The issue will be ad-
dressed at the September 4 meeting
of the Appellate Rules Committee.

CLE
Appellate Section’s
“Flagship” Seminar

This year’s seminar will be held on
October 29, 1998, in Tampa. The
Committee is excited about the ex-
cellent slate of speakers who have
agreed to participate. The slate is
comprised of appellate judges only, a
total of nine judges and justices rep-
resenting all five District Courts of
Appeal and The Florida Supreme
Court. The scheduled speakers are:
First DCA—Judge Benton; Second
DCA—Judge Fulmer, Judge Alten-
bernd, and Judge Northcutt; Third
DCA—Judge Cope and Judge
Fletcher; Fourth DCA—Judge Polen;
Fifth DCA—Judge Antoon; and
Florida Supreme Court—Justice
Anstead. The working title of the
seminar is “May it Please the Court:
Hot Appellate Topics.” In what will
be a full day seminar, the topics will
include such things as preservation
of error, brief writing and oral argu-
ment tips, post-opinion review, appel-
late attorney’s fees, the future of the
PCA, the Criminal Reform Act, ad-
ministrative appeals, ethics and pro-
fessionalism in appellate courts, and
an update on writs. After the live ses-
sion in Tampa, the seminar will be
shown at multiple locations through-
out the State of Florida over the fol-
lowing few months.

Appellate Practice
Certification Exam
Review Course

This year’s course was held on
January 30, 1998, in Tampa. Lucinda
Hofmann served as the Chair of the
Steering Committee, and was as-
sisted by Jennifer Carroll. The pro-
gram was a great success and was
very profitable for the Section. The
Steering Committee for next year will
be chaired by Jennifer Carroll. Al-
though the date has not yet been de-

termined, it is anticipated that it will
be near the end of January, 1999.

Federal Appellate
Seminar

The Federal Appellate Seminar
was held on April 17 in Tampa. The
speakers included a slate of Eleventh
Circuit judges, court administrative
personnel, and appellate practitio-
ners. The topics ranged from proce-
dural aspects of practice before the
Eleventh Circuit to such substantive
matters as preservation of error and
standards of review, and also included
a discussion of ethics and profession-
alism. As in the past, this seminar
was co-sponsored by the Out-of-State
Practitioners Section. Based upon the
plan that was established last year,
the federal appellate seminar will not
be held in 1999 and will be held again
in the year 2000.

Appellate Practice
Workshop

The Committee received its final
report prior to the holding of the first
Appellate Practice Workshop. The
workshop is scheduled for July 22-25,
1998, at Stetson University. Tom Hall
is the chair of the Steering Commit-
tee, which includes Tracy Gunn,
Deborah Sutton, Judge Webster,
Raoul Cantero, and Professor
Michael Finch. Jan Majewski is the
Committee’s contact from Stetson
University. The program is all set,
and materials have been distributed
to the participants so that they can
prepare for the program. This pro-
gram is not being co-sponsored with
The Florida Bar, which creates an
opportunity for increased revenues
for the Section.

Co-Sponsorships
As in the past, the Section is ac-

tively seeking out co-sponsorships
with other Sections to take advantage
of the opportunity to both get out the
appellate message and to achieve the
financial benefits for the Section
which co-sponsorships can provide.
One of the programs being pursued
is a co-sponsored appellate seminar
with the Family Law Section.

Sub-Committee on
Alternative Seminars

The Committee received a report
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from Steve Stark, the chairperson of
this subcommittee. The aim of the
subcommittee is to explore the possi-
bility of alternative seminars which
may be held by the Section to alter-
nate with either or both the Federal
Appellate Seminar and the Hot Top-
ics Seminar, both of which are sched-
uled to be held every other year. The
Committee discussed holding either
one or two seminars which will cover,
generally, how to set up and conduct
an appellate practice and how to uti-
lize appellate lawyers in your prac-
tice. The first concept would be aimed
essentially at appellate lawyers and
the second concept at both trial law-
yers and appellate lawyers. A larger
steering committee was set up, with
Steve Stark as the chair, and Robert
Glazier, Tom Elligett, Susan Fox,
andAllison Hochmann serving as
members. The subcommittee will re-
port back in September at the Gen-
eral Meeting.

Committee Membership
The Committee is seeking three or

four new members who are willing to
play an assisting role with respect to
one of our seminars for the 1998-99
year. Anyone who is interested in serv-
ing on the Committee should contact
Jack Aiello at 561-650-0716 or Roy
Wasson at 305-666-5053.

The next meeting of the CLE Com-
mittee will be at The Bar’s General
Meeting in September. The exact time
and place will be announced soon.

Programs
The Programs Committee spon-

sored its top two annual events on
June 18, 1998 at the Florida Bar An-
nual Meeting. From 4:00 to 5:30 p.m.,
we held our program, “A Discussion
With The Florida Supreme Court”
before a nice turn out of the judiciary
and the Bar. The justices, as usual,
were both informative and entertain-
ing. In particular, the attendees
learned about the Court’s emphasis
on presenting aspects of the legal sys-
tem to school children throughout the
State of Florida. They also learned

about the heavy work load given to
the Court and the long hours spent
studying and evaluating the cases.
We also came away with the strong
impression that these justices are
devoted, not only out of a sense of
duty, but because they love what they
are doing. The camaraderie among
the justices is also noteworthy. The
Programs Committee, as well as the
audience, certainly appreciate the
justices taking time every year to
speak with us and answer our ques-
tions.

The Dessert Reception, which was
held from 9:30 to 11:00 p.m., was a
rousing success again this year. The
desserts, as always, were spectacu-
lar. Due to the generosity of our
sponsors, we were able to offer cor-
dials to the guests again this year.
The highlight of the Dessert Recep-
tion was the presentation of the
Adkins Award, which was given this
year to retiring Justice Grimes. The
Programs Committee, as well as the
entire Section, wishes to express
appreciation to the sponsors of the
Dessert Reception for making this
event possible.


